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QUESTIONS PRESENTED 

 
 In City of Canton v. Harris, this Court foreclosed 
§ 1983 liability for inadequate police training unless 
“the failure to train amounts to deliberate indif-
ference to the rights of persons with whom the police 
come into contact.” 489 U.S. 378, 388 (1989). Justice 
O’Connor, concurring in relevant part, noted that a 
claim “that police officers were inadequately trained 
in diagnosing the symptoms of emotional illness 
[ ] falls far short of the kind of ‘obvious’ need for 
training that would support a finding of deliberate 
indifference. . . .” Id. at 396-97. In the instant case, 
six sets of medical professionals performed medical, 
mental-health, and suicide-prevention evaluations of 
a detainee in the days before her suicide. Never-
theless, the Ninth Circuit below held that the City of 
Reno may be found liable for not training its police 
officers to diagnose and report detainees’ symptoms of 
suicidal tendencies. The questions presented are: 

I. Must a city train its law-enforcement of-
ficers to diagnose and report detainees’ 
symptoms of suicidal tendencies, in or-
der to avoid municipal liability under 
the Fourteenth Amendment’s Due Process 
Clause and 42 U.S.C. § 1983?  

II. Must law-enforcement officers diagnose 
and report detainees’ symptoms of sui-
cidal tendencies, in order to avoid indi-
vidual liability under the Fourteenth 
Amendment’s Due Process Clause and 
42 U.S.C. § 1983? 
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PARTIES TO THE PROCEEDING 

 
 Petitioners are the City of Reno and two mem-
bers of the Reno Police Department, Officers Ryan 
Ashton and David Robertson. Petitioners were 
defendants-appellees below. 

 Respondents are Dustin Conn, adult son of de-
cedent Brenda Jean Clustka; and Charla Conn, adult 
daughter and special administrator of the estate of 
decedent. Respondents were plaintiffs-appellants be-
low. 
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PETITION FOR A WRIT OF CERTIORARI 

 The City of Reno, Ryan Ashton, and David 
Robertson respectfully petition for a writ of certiorari 
to review the judgment of the United States Court of 
Appeals for the Ninth Circuit in this case. 

--------------------------------- ♦ --------------------------------- 
 

OPINIONS BELOW 

 The original opinion of the Ninth Circuit panel 
is reported at 572 F.3d 1047 (9th Cir. 2009). The 
amended panel opinion, denial of rehearing and re-
hearing en banc, and dissent from denial of rehearing 
en banc are reported at 591 F.3d 1081 (9th Cir. 2010) 
and reprinted at App. 1. The district court’s order 
granting Defendants’ Motion for Summary Judgment, 
filed on March 8, 2007, is unpublished but reprinted 
at App. 54. 

--------------------------------- ♦ --------------------------------- 
 

JURISDICTION 

 The court of appeals entered its judgment on July 
24, 2009. It denied a petition for rehearing and rehear-
ing en banc on January 8, 2010, and also amended its 
panel opinion on that day. On March 22, 2010, Justice 
Kennedy granted Application No. 09A882, extending 
the time within which to file a petition for writ of 
certiorari until and including May 7, 2010. This Court 
has jurisdiction under 28 U.S.C. § 1254(1). 

--------------------------------- ♦ --------------------------------- 
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CONSTITUTIONAL AND 
STATUTORY PROVISIONS INVOLVED 

 The Due Process Clause of Section 1 of the Four-
teenth Amendment to the U.S. Constitution provides: 
“nor shall any State deprive any person of life, liberty, 
or property, without due process of law. . . .”  

 42 U.S.C. § 1983 provides, in relevant part: 

Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of 
any State or Territory or the District of 
Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other 
person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or im-
munities secured by the Constitution and 
laws, shall be liable to the party injured in 
an action at law, suit in equity, or other 
proper proceeding for redress. . . . 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF THE CASE 

 This case presents two important and recurring 
questions of § 1983 liability on which the federal 
courts of appeals are intractably divided. There is an 
entrenched 5-2 split on whether municipalities may 
be held liable for failing to train law-enforcement 
officers to diagnose detainees’ suicidal tendencies. 
Judge Reinhardt’s opinion for the Ninth Circuit, hold-
ing that municipalities can be held liable, aggravates 
“a clear inter-circuit split and is irreconcilable with 
the standard for liability fashioned by the Supreme 
Court in City of Canton v. Harris, 489 U.S. 378 
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(1989).” Conn, 591 F.3d at 1086, App. 5 (Kozinski, 
C.J., dissenting from denial of rehearing en banc).  

 By joining the minority side of the split and deny-
ing rehearing en banc over the dissent of seven 
judges, the Ninth Circuit has deepened and en-
trenched that split. The panel’s opinion also creates 
a circuit split on whether law-enforcement officers 
must diagnose and communicate detainees’ symptoms 
of suicidal tendencies or be held individually liable. 

 Both issues recur frequently, affecting well over 
a million law-enforcement officers and more than 
fourteen million arrests across the country each year. 
The issues are also crucially important. Judge Rein-
hardt’s opinion imposes novel, undefined, and poten-
tially costly psychiatric-training duties on thousands 
of cities and towns throughout the nine states in the 
Ninth Circuit. It obligates officers to make nuanced 
psychiatric diagnoses, even where (as here) medical 
professionals repeatedly screen a detainee for suicide 
risk. Only this Court can resolve these conflicts and 
give needed, uniform guidance to cities and police 
departments across the country. 

 
A. Factual Background 

 1. In 2005, police arrested 14.1 million persons 
for non-traffic offenses, including 3.4 million for alcohol-
related offenses or driving under the influence. On a 
typical day in mid-2005, more than 747,000 inmates 
were detained in local jails. Sourcebook of Criminal 
Justice Statistics Online, tbls. 4.1.2005, 4.27.2005, 
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6.13.2005, available at http://www.albany.edu/sourcebook/ 
pdf/t412005.pdf, http://www.albany.edu/sourcebook/pdf/ 
t4272005.pdf, http://www.albany.edu/sourcebook/pdf/ 
t6132005.pdf. Nationwide, 286 local jail inmates com-
mitted suicide in 2005. Id. tbl. 6.0012.2005, available 
at http://www.albany.edu/sourcebook/pdf/t600122005. 
pdf. That number is less than 0.04% of the daily jail 
population, less than 0.009% of alcohol-related 
arrestees, and 0.002% of all arrestees that year.  

 States and municipalities, including Reno, Nevada, 
have made substantial progress in addressing the 
problem of jail suicides, lowering the U.S. jail-suicide 
rate by almost two-thirds between 1983 and 2002. 
Thus, suicide is no longer the leading cause of death 
in jail. Christopher J. Mumola, Bureau of Justice 
Statistics, Suicide and Homicide in State Prisons and 
Local Jails 1, 2 tbl. (Aug. 2005), available at http:// 
bjs.ojp.usdoj.gov/content/pub/pdf/shsplj.pdf. 

 2. The State of Nevada has adopted two 
comprehensive procedures to protect intoxicated and 
mentally ill arrestees and inmates from harming 
themselves or others. First, peace officers must place 
publicly intoxicated persons who cannot care for their 
own health or safety in civil protective custody (CPC) 
for up to 48 hours. Nev. Rev. Stat. § 458.270 (West 
2009). If intoxicated persons need emergency medical 
treatment, officers must first bring them to secure 
detoxification or emergency medical facilities before 
taking them to jail. Id. 
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 Second, to protect the mentally ill, Nevada law 
authorizes a measure called a Legal 2000 hold. This 
protective measure authorizes officers to take into 
custody mentally ill persons who appear to present a 
clear and present danger of harm to themselves or 
others. Nev. Rev. Stat. §§ 433A.115, 160 (West 2009). 
Under a Legal 2000 hold, officers must first bring 
mentally ill persons to doctors, physicians’ assistants, 
or registered nurses to be evaluated for immediate 
medical problems. Officers must then take these 
persons to mental health facilities or hospitals for 
detention, evaluation, and treatment for up to 72 
hours. Id. §§ 433A.150, 165. 

 The Washoe County Detention Facility (the Jail) 
is owned and operated by Washoe County, not Reno, 
though it does house arrestees from Reno and 
surrounding areas. In addition to the procedures 
adopted by Nevada, the Jail also has adopted internal 
policies to protect mentally ill and intoxicated de-
tainees. Immediately upon arrival at the Jail, regis-
tered nurses examine every detainee and fill out a 
medical screening form and a mental-health ques-
tionnaire, both of which address the detainee’s suicide 
risk. Lindsay M. Hayes, Technical Assistance Report 
on Suicide Prevention Practices Within the Washoe 
County Jail 11 (Sept. 13, 2005). The Jail also offers 
annual suicide-prevention training for all corrections 
officials. Id. at 6. 

 3. Despite these efforts to prevent suicide, jail 
inmates such as Brenda Clustka still occasionally 
take their own lives. Clustka had a troubled past as a 
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repeat misdemeanant. In the year before her death, 
she was jailed four times: (1) in May 2004 for 
domestic battery; (2) in December 2004 for driving 
under the influence of alcohol (DUI), careless driving, 
and driving with a suspended license; (3) in February 
2005 for petit larceny, DUI, and battery; and (4) in 
March 2005 for domestic violence against her 74-
year-old mother. Ninth Circuit Excerpts of Record 
(ER) 23-27. 

 Clustka was also committed to the Northern 
Nevada Mental Health Institute (NNMHI), a state 
mental hospital, three times under the Legal 2000 
procedure, in September 2001, August 2003, and 
April 2004, for threatening or attempting suicide. ER 
98-131. All three times, she was released with 
instructions to follow up with her primary-care doctor 
and with recommendations for counseling. ER 107, 
119-20, 126-28. There is no evidence in the record 
that Clustka followed any of these instructions.  

 On April 25, 2005, Clustka was put on a fourth 
Legal 2000 hold. ER 140-41. Her mother reported 
that she had threatened to overdose on her medi-
cation, so Reno police officers transported her to the 
Washoe Medical Center, a private hospital. ER 133-
34. When doctors examined her in the emergency 
room, she denied threatening or attempting to com-
mit suicide. ER 133.  

 Because Clustka’s story contradicted her mother’s 
account, a doctor recommended transferring her to 
NNMHI on a Legal 2000 hold for further evaluation. 
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Id. When a psychiatric nurse and then a psychiatrist 
evaluated her at NNMHI, Clustka again repeatedly 
denied any suicidal ideations, denied that she would 
harm herself, and refused treatment. ER 78-82. A 
social worker, who interviewed Clustka together with 
the psychiatrist, found that she posed a “low risk of 
[self-]harm.” ER 83, 88, 90. Thus, the psychiatrist 
ordered staff to return Clustka’s prescription drug 
Xanax to her. ER 83-85. When he discharged her, he 
judged that she did not pose a risk of suicide. ER 91. 
Because she was dependent on alcohol and pre-
scription drugs, the psychiatrist and psychiatric 
nurse recommended that she receive alcohol treat-
ment and counseling following her discharge the next 
morning. ER 84-85. There is no evidence in the record 
that Clustka followed her psychiatrist’s advice. On 
the contrary, she kept blaming others for her prob-
lems, remained “unwilling to admit to [her] sub- 
stance abuse problem,” and rejected the psychiatrist’s 
“[s]tron[g] encourage[ment]” to seek inpatient treat-
ment. ER 82. 

 Fewer than five hours after being released on 
April 26, Clustka was again grossly intoxicated. ER 
158-59. Emergency medical personnel employed by a 
local nonprofit corporation found her lying on the 
ground, medically evaluated her, and called Reno 
police. ER 182-83. Officers Ryan Ashton and David 
Robertson responded to the call and met the medical 
personnel at the scene. ER 158-59. When they told 
Clustka they were taking her into CPC custody, she 
became belligerent, began cursing, refused to 
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accompany the officers, and insisted on going to her 
mother’s house to get her belongings. Id. To calm her, 
Officer Robertson said they would take her home as 
she had asked. Id. The officers put her in the back of 
their police transport wagon, without handcuffs, and 
proceeded to the Jail. ER 148, 158-59, 182-85. As they 
prepared to leave, the results of a computer back-
ground check came in. ER 158. That background 
check informed the officers of Clustka’s violent ten-
dencies, drug and alcohol addictions, and mental 
health problems, but not of any suicidal thoughts or 
attempts. ER 44-48, 158. 

 As they were driving, Clustka unbuckled her 
seatbelt, approached the surveillance camera, and 
began tapping on it to get the officers’ attention. ER 
36. The officers did not respond. Id. When Clustka 
looked out the window and saw that they were 
approaching the Jail, she went back to her seat and 
wrapped her seatbelt around her neck in full view of 
the camera. ER 158-59. The officers immediately 
stopped the wagon, removed the seatbelt, handcuffed 
her, put her back in her seat, and buckled her seat-
belt again. ER 36. As they were doing this, Clustka 
said: “You lied to me. Just kill me. I’ll just kill myself 
then.” ER 36, 158, 215.  

 Upon arriving at the Jail, Officer Ashton, a 
rookie, asked Officer Robertson whether to report the 
incident. ER 151-52. Under standard Jail procedure, 
a medical professional was to evaluate Clustka as 
soon as they arrived at the Jail. Because the officers 
saw Clustka’s behavior as angry, attention-seeking, 
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and manipulative rather than suicidal, they did not 
report it. ER 158-59, 187, 192-93, 215-16. 

 When Officers Ashton and Robertson turned 
Clustka over to the Jail staff, a registered nurse gave 
her a standard CPC evaluation. ER 428-30. Nothing 
in the record indicates that the nurse or anyone else 
at the Jail asked Officer Ashton or Robertson about 
Clustka’s conduct during their encounter with her. 
For the fourth time in just over 24 hours, Clustka 
was examined by a medical professional. The reg-
istered nurse asked Clustka a series of questions 
about any mental instability, anxiety, medical issues, 
and injuries. Id. Clustka denied everything except for 
a headache. Id. Four hours later, after she had 
sobered up, Clustka was released and served with a 
Temporary Protective Order (TPO) sought by her 
mother because of Clustka’s domestic battery. ER 44. 

 Late that night, police again detained Clustka on 
a CPC and brought her to the emergency room. A 
physician found no basis for further detaining or 
treating her and discharged her on April 27. ER 432.  

 Hours later, on April 27, Clustka returned to her 
mother’s house in violation of the TPO. ER 51-52. 
There, different officers arrested her for violating the 
TPO and for domestic violence against her elderly 
mother. Id. After booking, a nurse at the Jail screened 
her for suicidal tendencies once again. ER 53-58. This 
was the sixth time in 48 hours that a medical pro-
fessional evaluated Clustka. Clustka again denied 
having suicidal ideations or past suicide attempts. Id. 
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The nurse recommended assigning Clustka to the 
general jail population. ER 36, 56-57. Because of 
Clustka’s history of substance abuse and mental 
illness, however, she was placed in the mental health 
unit to alert staff that she was a high-risk inmate. ER 
36. A psychiatric nurse was scheduled to examine her 
the next day. Id. On the morning of April 28, Clustka 
took her life in her jail cell. ER 36, 59-62. Shortly 
afterward, Officer Ashton arrived at the jail with 
another arrestee and learned that Clustka had com-
mitted suicide. ER 151-53. Officer Ashton eventually 
wrote a full and detailed report of his interactions 
with Clustka on April 26. ER 74, 157-59. 

 
B. Proceedings Below 

 1. Respondents Charla and Dustin Conn, 
Clustka’s adult children, filed this suit in the U.S. 
District Court for the District of Nevada under 42 
U.S.C. § 1983. They sought compensatory and pun-
itive damages, as well as declaratory and injunctive 
relief, against the City of Reno for its alleged failure 
to train its law enforcement officers and failure to 
implement policies to prevent suicides. They sued the 
city, not Washoe County, even though the Jail is a 
county agency. They also named Officers Ashton and 
Robertson as defendants for their alleged deliberate 
indifference to Clustka’s serious medical need. The 
district court granted summary judgment to Reno 
and both officers on all claims. App. 73. 
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 2. In an opinion by Judge Reinhardt, the Ninth 
Circuit reversed. 

 a. The panel held that a jury could find Reno 
liable for failing to train its police officers to prevent 
suicides. Under Harris, such liability under § 1983 is 
possible only if the “city’s failure to train reflects 
deliberate indifference to the constitutional rights of 
its inhabitants.” 489 U.S. at 392. Even though 
Officers Ashton and Robertson took Clustka to a jail 
where a medical professional immediately evaluated 
her, the panel believed that Reno exhibited “de-
liberate indifference” by failing to train the officers 
themselves to diagnose suicidal ideations. “[O]fficers 
predictably face situations where they must assess 
and react to suicide risks” and “are the first law 
enforcement officials to deal with detainees . . . in 
highly stressful situations.” Conn, 591 F.3d at 1103, 
App. 47. 

 According to the panel, the “failure to train 
officers on how to identify and when to report suicide 
risks produces a ‘highly predictable consequence’: 
that police officers will fail to respond to serious risks 
of suicide and that constitutional violations will 
ensue.” Id., App. 48. Likewise, the panel held that a 
jury could find Reno liable for failing to adopt and 
implement policies to prevent suicides, for two rea-
sons: first, because “there was no written policy on 
reporting suicide threats”; and second, because 
“neither Robertson nor Ashton was disciplined for 
failing to report Clustka’s suicide threat, although 
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each received negative comments about the incident 
in their annual evaluation.” Id. at 1104, App. 49-50. 

 b. The panel also held that a jury could find 
the officers themselves deliberately indifferent to 
Clustka’s serious medical need, because a jury could 
find that they “were . . . subjectively aware of” 
Clustka’s need for treatment based on the seatbelt 
incident and “failed to adequately respond.” Id. at 
1096, App. 30. In addition, the panel rejected the 
officers’ claim of qualified immunity. In the panel’s 
view, “[w]hen a detainee attempts or threatens 
suicide en route to jail, it is obvious that the trans-
porting officers must report the incident to those who 
will next be responsible for her custody and safety.” 
Id. at 1102, App. 45. Because the panel considered 
that proposition “obvious,” it held that “the consti-
tutional right at issue here has been clearly estab-
lished.” Id.  

 c. Because neither the individual nor municipal-
liability claims could be resolved on summary judg-
ment, the panel reversed and remanded to let both 
proceed to a jury trial.  

 3. The court of appeals denied a petition for 
rehearing en banc. 591 F.3d 1081, 1085 (9th Cir. 
2010), App. 2. Chief Judge Kozinski, joined by Judges 
O’Scannlain, Kleinfeld, Tallman, Callahan, Bea, and 
Ikuta, dissented from the denial of rehearing en banc. 
Id.  

 a. In the dissenting opinion, Chief Judge 
Kozinski noted that the State’s obligation is simply 
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“not to purposefully create a risk of harm” to 
prisoners. Id. at 1085, App. 4. He explained that Reno 
satisfied that duty here. County and city officials 
gave Clustka multiple medical assessments and 
treatment. Id. at 1086-87, App. 7. They would have 
given her more had she responded truthfully to the 
medical professionals’ questions. Thus, Reno did not 
purposefully create opportunities for her to harm 
herself. Id. 

 More broadly, Chief Judge Kozinski raised grave 
federalism concerns about the panel’s “unprecedented 
judicial intervention in our local institutions.” Id. at 
1085, App. 3. Democratically elected officials, not 
judges, are responsible for deciding whether to offer 
more care and social services. The opinion, he ob-
jected, empowers federal judges to “micromanage the 
police, who in turn will serve as mental health pro-
fessionals.” Id. In conjunction with Washoe County, 
Reno had gone above and beyond its obligations by 
having multiple sets of medical professionals evaluate 
Clustka in the 48 hours before she committed suicide. 
The panel nevertheless found Reno’s efforts in-
adequate, requiring that police officers likewise be 
trained as “suicide prevention experts.” Id. at 1086, 
App. 5. This “novel holding,” he feared, will “have far-
reaching consequences.” Id.  

 Judge Reinhardt’s opinion “creates a clear inter-
circuit split” involving decisions of the First, Third, 
Fifth, and Eleventh Circuits, Chief Judge Kozinski 
explained. Id. It also conflicts with this Court’s 
decision in City of Canton v. Harris, 498 U.S. 378 
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(1989). Conn, 591 F.3d at 1086 (Kozinski, C.J., dis-
senting from denial of rehearing en banc), App. 7 
(“ ‘The claim in this case – that police officers were 
inadequately trained in diagnosing the symptoms of 
emotional illness – falls far short of the kind of 
‘obvious’ need for training that would support a find-
ing of deliberate indifference. . . .’ ” (quoting Harris, 
498 U.S. at 396-97 (O’Connor, J., concurring in rele-
vant part and dissenting in part))). Suicide-pre-
vention policies were in place, and Reno should not be 
liable simply because the panel thought other policies 
would be more effective. Conn, 591 F.3d at 1087 
(Kozinski, C.J., dissenting from denial of rehearing 
en banc), App. 7-8. Under Harris, “deliberate indif-
ference means more than negligence,” but the panel’s 
opinion conflates the two. Id., App. 9. 

 b. Chief Judge Kozinski reasoned that the 
officers were also entitled to qualified immunity. The 
officers neither withheld psychiatric care nor inter-
fered with Clustka’s treatment. “The panel’s denial of 
qualified immunity in these circumstances means 
that officers can no longer leave the treatment of 
medical issues to trained medical professionals. In-
stead, they must actively assist those professionals by 
providing any information potentially relevant to a 
diagnosis.” Id. at 1088, App. 10. Clearly established 
law, however, creates no such duty to share in-
formation, so the officers should enjoy qualified 
immunity. Id. at 1088-89, App. 11-12. Chief Judge 
Kozinski noted that the panel’s decision on this point 
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conflicted with case law from the Third Circuit. Id. at 
1089, App. 12. 

 c. In conclusion, Chief Judge Kozinski criticized 
Judge Reinhardt’s opinion as “a sweeping and dan-
gerous precedent” that “severely undermine[s] the 
autonomy of local governments. . . .” Id. at 1090, App. 
16. 

--------------------------------- ♦ --------------------------------- 
 

REASONS FOR GRANTING THE WRIT 

 This case presents two entrenched circuit splits 
on recurring questions that greatly affect cities and 
law enforcement officers across the country. In each 
area – municipal liability and officers’ duty to provide 
medical treatment – the Ninth Circuit’s decision 
conflicts with decisions from this Court.  

 First, the courts of appeals have split 5-2 on 
whether municipalities can be held liable for failing 
to train law-enforcement officers to diagnose de-
tainees’ suicidal tendencies. The Ninth Circuit takes 
the minority side of the split, holding here that the 
failure to provide such training can satisfy the high 
standard of deliberate indifference required by 
Harris. Its decision also disregards Harris’s admoni-
tion that plaintiffs must show that the municipality’s 
training failed to “enable[ ]  officers to respond 
properly to the usual and recurring situations with 
which they must deal.” 489 U.S. at 391. Because the 
“diagnosis of mental illness is not one of [these] ‘usual 
and recurring situations,’ ” a mere claim that “police 
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officers were inadequately trained in diagnosing the 
symptoms of emotional illness [ ] falls far short of the 
kind of ‘obvious’ need for training that would support 
a finding of [municipal] deliberate indifference. . . .” 
Id. at 396-97 (O’Connor, J., concurring in relevant 
part and dissenting in part).  

 Second, the Ninth Circuit’s holding regarding the 
officers’ individual liability creates an additional 
circuit split. While the Ninth Circuit in this case held 
that the Due Process Clause requires law-enforce-
ment officers to diagnose and report symptoms of 
mental illness, the First and Third Circuits have 
reached the opposite conclusion. This Court has held 
that a showing of deliberate indifference is necessary 
to make out a claim of constitutionally inadequate 
care. And it held in Davidson v. Cannon that a mere 
failure to communicate in a single case – in Davidson, 
even a negligent failure to communicate – falls well 
short of satisfying that standard. 474 U.S. 344, 348 
(1986). The Ninth Circuit’s decision conflicts with 
that holding.  

 These issues recur every day across America, as 
each year well over a million police officers arrest 
more than fourteen million people. The issues are 
also crucially important. Detecting suicidal ideations 
requires a medical diagnosis, one that is even more 
complicated for intoxicated detainees. This is a 
needle-in-a-haystack problem: in the Ninth Circuit, 
officers must now detect and report myriad potential 
symptoms of suicidal ideations in all 38,000 arrestees 
each day to prevent less than one actual suicide 
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among them. Marked improvements might require 
formal psychological exercises or even clinical 
training, forcing cities to spend indefinite and po-
tentially devastating amounts of time and money. 
Only in hindsight can cities know how much training 
was enough to prevent suicides, and the Constitution 
does not require perfect foresight. This Court’s review 
is imperative to provide uniform guidance to 
thousands of cities and millions of officers across the 
country. 

--------------------------------- ♦ --------------------------------- 
 

ARGUMENT 

I. THE NINTH CIRCUIT’S DECISION CON-
FLICTS WITH CITY OF CANTON v. 
HARRIS, EXACERBATING A SUBSTANTIAL 
CIRCUIT SPLIT OVER § 1983 MUNICIPAL 
LIABILITY FOR NOT TRAINING LAW-
ENFORCEMENT OFFICERS TO DIAGNOSE 
SUICIDE RISK 

 Under this Court’s decision in Harris, the Ninth 
Circuit erred in holding a city liable under § 1983 for 
not training law-enforcement officers to diagnose 
arrestees’ suicidal tendencies. This Court in Harris 
warned that a plaintiff cannot hold a city liable for 
failure to train merely by “prov[ing] that an injury or 
accident could have been avoided if an officer had had 
better or more training,” since “[s]uch a claim could 
be made about almost any encounter resulting in 
injury. . . .” 489 U.S. at 391. The Ninth Circuit not 
only disregarded that warning here, but also widened 
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and deepened a “clear inter-circuit split.” Conn, 591 
F.3d at 1086 (Kozinski, C.J., dissenting from denial of 
rehearing en banc), App. 5. While the Ninth Circuit’s 
holding accords with a Third Circuit ruling, five 
federal courts of appeals – the First, Fifth, Sixth, 
Seventh, and Eleventh Circuits – have rejected such 
claims. Because the question presented is recurring 
and important to cities and towns struggling to in-
terpret Harris, it merits this Court’s review. 

 
A. Since Harris, the Circuits Have Divided 

5-2 Over a Municipality’s Duty to Give 
Officers Suicide-Diagnosis Training 

1. Five Federal Courts of Appeals Have 
Rejected Municipal Liability for Fail-
ure to Train Officers to Diagnose De-
tainees’ Suicidal Tendencies 

 Five federal courts of appeals have rejected 
municipal liability under § 1983 for failing to train 
law-enforcement officers to diagnose suicidal ten-
dencies. In direct conflict with the Ninth Circuit’s 
decision below, these decisions have held that such 
diagnosis is not a “usual and recurring” part of an 
officer’s job. See Harris, 489 U.S. at 391. The circuit 
split is especially clear in cases factually similar to 
this one, involving drunk or otherwise intoxicated 
arrestees who are often belligerent or distraught at 
being arrested. 

 In the Fifth Circuit, diagnosing detainees’ sui-
cidal ideations is not a typical task expected of police 
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officers. Thus, the Fifth Circuit has held that a “[f]ail-
ure to train police officers in screening procedures 
geared toward detection of detainees with suicidal 
tendencies” does not “rise to the level of a consti-
tutional deprivation. . . .” Burns v. City of Galveston, 
905 F.2d 100, 104 (5th Cir. 1990). In Burns, a drunk 
detainee shouted that if officers did not give him a 
cigarette “he would kill himself.” Id. at 101. The 
officers discounted his behavior as drunken but not 
suicidal, though he committed suicide less than an 
hour later. Id. at 101-02. His mother filed a § 1983 
claim against the city for inadequately training police 
officers in “medical screening and suicide detection 
procedures.” Id. at 103. The district court rejected the 
claim and granted summary judgment for the city. 
The Fifth Circuit affirmed. Diagnosing a detainee’s 
suicidal ideations “requires the skills of an ex-
perienced medical professional with psychiatric train-
ing, an ability beyond that required of the average 
police officer by the due process clause.” Id. at 104. 

 Similarly, the Eleventh Circuit has held that a 
city’s mere failure to train officers to diagnose sui-
cidal tendencies “is insufficient to establish deliberate 
indifference,” as an officer “is not the guarantor of a 
prisoner’s safety” when it comes to suicide detection. 
Popham v. City of Talladega, 908 F.2d 1561, 1564 
(11th Cir. 1990). Thus, Popham affirmed summary 
judgment for the city on a § 1983 failure-to-train 
claim based on an intoxicated detainee’s suicide. Id. 
The Eleventh Circuit was also unwilling to hold 
officers individually liable for the suicide without the 
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clearest proof of actual knowledge. Simply knowing 
that an inmate has threatened suicide while under 
the influence of alcohol or drugs does not give officers 
sufficient “reason to believe” the inmate is actually 
suicidal. Id. at 1564.  

 Agreeing that municipalities should not be liable 
for failure to train in these circumstances, the Sixth 
and Seventh Circuits have suggested that suicide 
detection is beyond the competence of the typical 
police officer. In Barber v. City of Salem, a drunk 
arrestee had expressed worries that the arrest would 
harm “his job, his engagement, and his ability to 
obtain custody of his young son. . . .” 953 F.2d 232, 
240 (6th Cir. 1992). He later committed suicide in jail. 
The court affirmed summary judgment for the officers 
and the city in a § 1983 suit. It held that officers 
could not be expected to discern suicidal tendencies 
and ideations in this drunken speech, as “such a 
reaction to an arrest for driving under the influence 
of alcohol could not be considered abnormal. . . .” Id. 
Because the officers never violated the Constitution, 
the city could not be liable for failing to train them 
and adopt suicide-prevention policies. Id.  

 Likewise, in a Seventh Circuit case, a detainee 
explicitly told officers that he had attempted suicide a 
few days ago, but he was drunk, made the statement 
in a joking manner, and said he was fine now. 
Boncher ex rel. Boncher v. Brown Cty., 272 F.3d 484, 
485-86 (7th Cir. 2001) (Posner, J.). Officers discounted 
the statement as that of a “happy drunk,” but the 
detainee later committed suicide. Id. at 486. Judge 
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Posner refused to find § 1983 liability for failure to 
adopt better intake questionnaires or to train officers 
to diagnose suicidal tendencies: “It is not clear what 
good the [requested] better training would have done, 
at least in this case; the basic judgment the intake 
officers had to make was whether [the inmate] was 
joking, and that is not a judgment likely to be much 
assisted by special training.” Id. at 488 (finding no 
deliberate indifference or constitutional violation). 

 The First Circuit has also agreed that suicide 
detection in intoxicated detainees is not a task that 
officers must perform. It has held that a city is not 
deliberately indifferent to the medical needs of “in-
toxicated and potentially suicidal detainees” simply 
because it does not train its police officers to detect 
suicidal tendencies. Manarite ex rel. Manarite v. City 
of Springfield, 957 F.2d 953, 959-60 (1st Cir. 1992) 
(affirming summary judgment for a city in a § 1983 
suit predicated on the city’s failure to train and 
educate police officers to detect suicidal tendencies 
and prevent suicides).  

 In sum, five federal courts of appeals have re-
jected municipal liability for failing to train law-
enforcement officers to distinguish suicidal ten-
dencies from intoxication. If the Ninth Circuit had 
applied these circuits’ approaches to this case, it 
would have affirmed the district court’s grant of 
summary judgment for Reno. 
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2. Two Courts of Appeals Have Allowed 
Municipal Liability for Failure to 
Train Officers to Diagnose Suicidal 
Tendencies in Detainees 

 In contrast with the above decisions, the Third 
Circuit has allowed cities to be held liable under 
Harris for failure to train their officers. In Simmons 
v. City of Philadelphia, the Third Circuit upheld 
municipal liability for a city’s failure to train its 
officers to recognize suicidal tendencies in intoxicated 
detainees. 947 F.2d 1042, 1049 (3d Cir. 1991). Over a 
vigorous dissent, the court upheld a jury’s award of 
damages against the city. Simmons reasoned that 
“training in the profile of a typical suicidal detainee, 
the known hours during which suicides were likely to 
occur, and the need for monitoring by officers or other 
inmates would have enabled turnkeys to prevent 
suicides among intoxicated detainees.” Id. at 1075. 
The lead opinion also stressed that the city had 
introduced no evidence that training “would have 
proved unworkable, ineffective, or too costly,” thus 
requiring cities to justify their policy tradeoffs in 
court. Id. (opinion of Becker, J.).  

 In the decision below, the Ninth Circuit joined 
the Third Circuit on this side of the split. Conn, 591 
F.3d at 1089, App. 12. 
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3. The Split Is Mature, Entrenched, and 
Ripe for Resolution by This Court 

 In the two decades since this Court’s opinion in 
Harris, the division over this issue has matured. 
Opinions on both sides of the circuit split have 
explicitly discussed, followed, and criticized prece-
dents from sister circuits. See, e.g., Barber, 953 F.2d 
at 239 (Sixth Circuit opinion discussing and adopting 
the Eleventh Circuit’s reasoning in Popham); Sim-
mons, 947 F.2d at 1096 (Weis, J., dissenting) (quoting 
the Fifth Circuit in Burns while criticizing the Third 
Circuit for requiring cities to train officers “to med-
ically screen prisoners to detect suicidal tendencies,” 
which would “ ‘requir[e] the skills of an experienced 
medical professional with psychiatric training’ ”); 
Conn, 591 F.3d at 1086, App. 6 (Kozinski, C.J., 
dissenting from denial of rehearing en banc) (pointing 
out the circuit split over the issue and criticizing the 
Ninth Circuit for not following the First, Fifth, and 
Eleventh Circuit’s decisions in Manarite, Burns, and 
Popham). 

 No consensus is likely to emerge unless this 
Court intervenes. The Ninth Circuit has not only 
joined the Third Circuit to deepen the split, but has 
rejected a petition for rehearing en banc over a strong 
dissent. The conflict is thus firmly entrenched. Only 
this Court can resolve it. 
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B. The Ninth Circuit’s Decision Is Errone-
ous 

 Contrary to the decision below, Harris does not 
open municipalities to liability for failure to train 
officers to diagnose detainees’ suicidal tendencies. 
The court’s ruling disregarded Harris’s instruction 
not to judge training programs by hindsight or based 
on tasks beyond police officers’ competence. Instead, 
the Court did precisely what Harris warned against. 
It mistakenly reasoned that because suicide-diagnosis 
training could possibly have averted the injury in this 
case, the Constitution required such training. The 
Ninth Circuit’s weakening of Harris’s limitation on 
liability “open[s] municipalities to unprecedented 
liability under § 1983” and “implicate[s] serious 
questions of federalism.” Harris, 489 U.S. at 391-92. 

 
1. The Decision Below Conflicts with 

Harris 

 The Ninth Circuit erred in treating the diagnosis 
of detainees’ suicidal tendencies as within the scope of 
police officers’ duties. Municipalities may be liable 
under § 1983 for inadequate police training “only 
where the failure to train amounts to deliberate indif-
ference to the rights of persons with whom the police 
come into contact.” Id. at 388. Courts must compare 
the training program with the particular officers’ 
duties. Id. at 390. In this case, the city provided 
Clustka with the assistance of multiple medical pro-
fessionals with training in mental health. The police 
officers’ duties did not extend that far.  
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 a. This Court in Harris took particular care to 
warn against the danger of reasoning backwards. A 
municipality ought not be responsible for a particular 
injury merely because, in hindsight, training directed 
at that injury might have prevented it. As this Court 
explained: 

Neither will it suffice to prove that an injury 
or accident could have been avoided if an 
officer had had better or more training, suf-
ficient to equip him to avoid the particular 
injury-causing conduct. Such a claim could 
be made about almost any encounter re-
sulting in injury, yet not condemn the 
adequacy of the program to enable officers to 
respond properly to the usual and recurring 
situations with which they must deal.  

489 U.S. at 391 (emphases added). Municipalities are 
charged with training officers (and others) to handle 
the “usual and recurring situations with which they 
must deal,” not to cure every risk with which they 
may come into contact. The Court, for instance, noted 
that when cities provide firearms to police officers, 
they must train them in the constitutional limits on 
using deadly force. Id. at 390 n.10.  

 Police officers are expected to carry and to know 
how to use guns; they are not expected to know how 
to interpret psychiatric diagnostic manuals. Diagnos-
ing suicidal ideation is not part of the “usual and 
recurring situations with which” police officers – as 
opposed to trained medical professionals – “must 
deal.” Thus, a city may not be held liable merely 
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because it has not trained its police officers to diag-
nose these psychiatric symptoms. Indeed, Justice 
O’Connor, joined by Justices Kennedy and Scalia, 
explained how Harris’s holding leads precisely to that 
conclusion. “The claim in this case – that police 
officers were inadequately trained in diagnosing the 
symptoms of emotional illness – falls far short of the 
kind of ‘obvious’ need for training that would support 
a finding of deliberate indifference to constitutional 
rights on the part of the city.” 489 U.S. at 396-97 
(O’Connor, J., concurring in relevant part and dis-
senting in part). That is because “the diagnosis of 
mental illness,” unlike firearm use, “is not one of the 
‘usual and recurring situations with which [the 
police] must deal.’ ” Id. at 397; see id. at 390 n.10.  

 b. The Ninth Circuit engaged in just the sort of 
backward reasoning that Harris held would not 
“suffice” to establish municipal liability. In a key 
holding, the decision below reasoned that “plaintiffs 
have provided evidence that officers predictably face 
situations where they must assess and react to 
suicide risks in order to prevent grave harm to people 
under their protection.” 591 F.3d at 1103, App. 47. 
Thus, the Ninth Circuit held, a city’s failure to train 
police officers to diagnose suicidal ideation and ten-
dencies “will fail to respond to serious risks of suicide 
and . . . constitutional violations will ensue.” Id., App. 
48. 

 Police officers, however, face many risks. As this 
Court emphasized in Harris, an after-the-fact assess-
ment of an injury can always uncover additional 
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training that would have prevented it. The question 
under Harris is not whether training directed to the 
particular injury in this case could, in hindsight, have 
potentially prevented it. Rather, the question is 
whether the city acted with deliberate indifference 
when it determined that medical professionals, not 
police officers, should be charged with diagnosing 
suicidal ideation and tendencies – in other words, 
whether diagnosing suicidal ideation is one of the 
“usual and recurring” situations with which police 
officers must deal. As Justice O’Connor’s concurrence 
in Harris underscores – and the decisions of the First, 
Fifth, Sixth, Seventh, and Eleventh Circuits confirm 
– it is not.  

 
2. The Decision Below Contravenes the 

Principles of Federalism Reflected 
in Harris 

 Moreover, the Ninth Circuit’s decision conflicts 
with the principles of federalism central to this 
Court’s decision in Harris. Harris insisted on de-
manding standards for liability that would not 
“engage the federal courts in an endless exercise of 
second-guessing municipal employee-training pro-
grams. This is an exercise we believe the federal 
courts are ill suited to undertake, as well as one that 
would implicate serious questions of federalism.” 489 
U.S. at 392. 

 Here, the Ninth Circuit second-guessed Reno’s 
training program, seeking to micromanage local law 
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enforcement in exactly the way that Harris sought to 
foreclose. As noted above, Clustka received repeated 
medical and psychological evaluations and care 
before, during, and after her arrests. Nevertheless, 
the panel held that the Constitution required the city 
to train its police officers to better diagnose suicide 
risks and prevent suicides. 591 F.3d at 1103-04, App. 
48-49. That holding prevents cities from making the 
reasonable choice to leave diagnoses of intoxicated 
inmates’ suicidal ideations in the hands of medical 
professionals. And it holds them liable after the fact 
if, in hindsight, they incorrectly guessed what precise 
measures federal courts would later require and what 
would prevent particular suicides. The Constitution 
does not require perfect foresight to avoid liability. 

 
II. THE NINTH CIRCUIT ERRONEOUSLY IM-

POSED ON OFFICERS A NEW CONSTITU-
TIONAL DUTY TO DIAGNOSE AND REPORT 
SUICIDAL TENDENCIES, CREATING A 
CIRCUIT SPLIT 

 Only “the ‘unnecessary and wanton infliction of 
pain’ ” on a prison inmate violates the Eighth Amend-
ment. Estelle v. Gamble, 429 U.S. 97, 104 (1976) 
(quoting Gregg v. Georgia, 428 U.S. 153, 173 (1976)). 
When inmates allege failure to provide medical care, 
they must prove that officials were “deliberate[ly] 
indifferen[t] to [their] serious medical needs.” Estelle, 
439 U.S. at 106. Pretrial detainees enjoy at least as 
much protection under the Due Process Clause of the 
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Fourteenth Amendment as prison inmates receive 
under the Eighth Amendment. Bell v. Wolfish, 441 
U.S. 520, 545 (1979). Thus this Court, the decision 
below, and other courts use the deliberate-indif-
ference standard to gauge the medical care owed to 
pretrial detainees. See, e.g., Conn, 591 F.3d at 1094 & 
n.3, App. 26 & n.3 (collecting cases); City of Revere v. 
Mass. Gen. Hosp., 463 U.S. 239, 243-44 (1983).  

 Deliberate indifference requires “something more 
than mere negligence” or carelessness. Farmer v. 
Brennan, 511 U.S. 825, 835 (1994). Yet the Ninth 
Circuit held that officers’ simple failure to diagnose 
and share medical information could amount to 
deliberate indifference. That holding not only con-
flicts with this Court’s and federal circuit precedents, 
but erroneously lowers the bar for officer liability and 
disregards settled principles of qualified immunity. 

 
A. The Decision Below Conflicts with Cir-

cuit Decisions That Reject Liability for 
Law-Enforcement Officers’ Mere Failure 
to Diagnose and Communicate Suicide 
Information 

1. Other Circuit Decisions Have Held 
That Officers’ Failure to Diagnose and 
Report Suicidal Tendencies Does Not 
Amount to Deliberate Indifference 

 Other federal circuit decisions have held that, as 
a matter of law, officers’ failure to diagnose and share 
medical information potentially relevant to a detainee’s 
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suicide is not deliberate indifference, but at most 
negligence. Those holdings conflict with the decision 
below. 

 The Third Circuit has repeatedly rejected § 1983 
liability for failure to pass on information about a 
detainee’s past suicide attempts and tendencies. In 
Freedman v. City of Allentown, Freedman’s probation 
officer knew that Freedman had attempted suicide 
and had “suicidal tendencies.” 853 F.2d 1111, 1113 (3d 
Cir. 1998). He spoke with a police detective who was 
questioning Freedman at the police station, but failed 
to mention the risk of suicide. Id. at 1111, 1113, 1117. 
An hour after his arrest, Freedman committed 
suicide. Id. at 1113.  

 Nevertheless, the court affirmed the dismissal of 
the § 1983 complaint. Though the complaint alleged 
that the probation officer’s failure to relay the infor-
mation was intentional, the court found no evidence 
of intent to conceal Freedman’s past suicidal ten-
dencies. Id. at 1113, 1117. While the probation officer 
may well have been negligent, the court ruled that 
his failure to pass along the information about 
Freedman’s suicide attempt and tendencies did not 
amount to deliberate indifference. Id. at 1117. 

 Likewise, in Williams v. Borough of West Chester, 
the court found no liability when a dispatching officer 
failed to communicate information about a pretrial 
detainee’s suicidal tendencies. 891 F.2d 458, 466-67 
(3d Cir. 1989). Williams was jailed at the police 
station. The dispatching officer there knew that 
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Williams had threatened and attempted suicide 
several times; but the officer never communicated 
that information to anyone else. Id. at 462-63. Less 
than an hour after being put in a cell, Williams 
committed suicide. Id. at 462. Citing Freedman, the 
Third Circuit granted summary judgment for the 
dispatcher on a § 1983 claim. “[E]ven though [the 
dispatching officer] knew of [Williams’s] past suicide 
attempts,” no reasonable jury could find that he was 
deliberately indifferent. Id. at 466-67. 

 Though its facts are not identical, an analogous 
First Circuit case likewise declined to hold an officer 
liable for failing to diagnose and report potential 
symptoms of suicidal tendencies, even though the 
detainee later committed suicide. In Elliott v. Cheshire 
County, an eighteen-year-old boy had attacked his 
mother and threatened his father with a corn sickle 
and a chainsaw. 940 F.2d 7, 9 (1st Cir. 1991). When 
the officer arrived on the scene, the mother told him 
about the boy’s schizophrenia and troubled past. Id. 
The officer delivered the boy to the county house of 
corrections but told no one there of the mother’s 
warnings. Id. The boy committed suicide, and his 
family sued under § 1983 “for failure to inform the 
booking officer of [the boy’s] medical history.” Id. at 9, 
12. Nevertheless, the First Circuit affirmed summary 
judgment in favor of the officer. Even though the 
court had to draw all factual inferences favorable to 
the boy, it found no “reason to suspect” that the officer 
knew of a suicide risk. Id. at 12. The officer knew of 
the boy’s schizophrenia and bizarre behavior, but he 
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was not liable for failing to infer and warn jailers of 
facts suggesting that he needed close medical super-
vision.  

 
2. The Decision Below Created a Cir-

cuit Conflict, Holding Officers Liable 
for Failing to Diagnose and Share 
Suicide Information with Jailers 

 If the Ninth Circuit had applied the First and 
Third Circuits’ cautious approach to this case, it 
would have affirmed the district court’s grant of sum-
mary judgment. Instead, the Ninth Circuit’s decision 
below found that officers have a constitutional duty to 
diagnose and report suicidal tendencies to jailers. 
Without explanation, Judge Reinhardt’s opinion 
asserted that “it is obvious that the transporting 
officer must report the [suicidal] incident to those 
who will next be responsible for her custody and 
safety.” Conn, 591 F.3d at 1102, App. 45. That 
approach contradicts the First and Third Circuits’ 
decisions discussed above. 

 
B. The Ninth Circuit Erred by Relaxing 

the Deliberate-Indifference Standard to 
Include Mere Negligence and by Dilut-
ing the Protections of Qualified Im-
munity 

 In holding that the officers could be liable for 
failing to diagnose and report suicidal tendencies, the 
court below made two errors. First, it watered down 
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the deliberate-indifference standard, holding officers 
liable for what was at most negligence. As this Court 
has held, an officer’s failure to share information 
critical to an inmate’s health and safety does not 
amount to deliberate indifference. Second, it held the 
officers potentially liable even though qualified 
immunity should have shielded them. The standard 
articulated in the decision below is novel, creating a 
new duty to share information. Novel legal standards 
are not clearly established law, and officers cannot be 
held liable in hindsight for failing to anticipate them. 

 
1. Deliberate Indifference Requires More 

Than Careless Failure to Communi-
cate Potentially Relevant Medical 
Information 

 This Court has repeatedly distinguished delib-
erate indifference from mere negligence or careless-
ness. See, e.g., Farmer, 511 U.S. at 835; Estelle, 429 
U.S. at 105-06. “It is obduracy and wantonness, not 
inadvertence or error in good faith, that characterize” 
violations of an inmate’s right to receive treatment for 
serious medical needs. Whitley v. Albers, 475 U.S. 
312, 319 (1986). Deliberate indifference is a much 
more demanding standard than negligence. 

 More specifically, this Court has held that law-
enforcement officers’ mere failure to communicate 
falls well short of deliberate indifference. In Davidson 
v. Cannon, one inmate (McMillan) threatened to vio-
lently attack another (Davidson). 474 U.S. 344, 345 
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(1986). Davidson relayed a note about the threat to 
the assistant prison superintendent on a Friday. Id. 
The assistant superintendent “mistakenly believed 
that the situation was not particularly serious” and 
simply passed it on to a corrections sergeant. Id. at 
345, 348. The corrections sergeant was told of the 
note’s contents, left it on his desk unread, and forgot 
about the note. He left for the weekend without 
passing along the information or warning the officers 
on duty. Id. at 345. Not having been warned, the 
prison staff took no precautions, and McMillan 
attacked and seriously injured Davidson. Id.  

 Davidson sued the assistant superintendent and 
the sergeant under § 1983, claiming that the break-
down in communications violated the Eighth Amend-
ment and the Fourteenth Amendment’s Due Process 
Clause. Id. at 346. This Court held that the officers’ 
negligence fell far short of Eighth Amendment 
deliberate indifference or even the looser due process 
standard. “Respondents’ lack of due care in this case 
led to serious injury, but that lack of care simply does 
not approach the sort of abusive government conduct 
that the Due Process Clause was designed to pre-
vent.” Id. at 347-48.  

 Like the assistant superintendent and correc-
tions sergeant in Davidson, petitioners Ashton and 
Robertson arguably erred in not identifying Clustka’s 
threats as serious and reporting them. They under-
standably saw Clustka as drunk, angry, and manipu-
lative rather than suicidal. While their single 
instance of not passing along Clustka’s threats to 
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prison guards may perhaps have been negligent, 
under Davidson it falls far short of deliberate in-
difference. See Freedman, 853 F.2d at 1117 (relying on 
Davidson in holding that the failure to report infor-
mation about suicidal tendencies could not rise to the 
level of deliberate indifference). 

 Indeed, this Court has emphasized that it is not 
enough that the official be on notice of a serious 
safety risk to a person and fail to prevent it. To be 
liable, an “official must both be aware of facts from 
which the inference could be drawn that a substantial 
risk of serious harm exists, and he must also draw the 
inference.” Farmer, 511 U.S. at 837 (emphasis added). 
“[A]n official’s failure to alleviate a significant risk 
that he should have perceived but did not” does not 
violate the Constitution. Id. at 838.  

 The Ninth Circuit’s affirmance of potential lia-
bility is even more egregious for three reasons. First, 
there is no basis here to find either deliberate 
indifference to a known risk or causation. Second, the 
officers transferred Clustka to the Jail where, pur-
suant to standard procedure, a medical professional 
screened her for suicide risk. Third, she did not 
commit suicide until after a later rearrest and 
another medical screening. The Ninth Circuit has 
thus distorted the law under the Fourteenth 
Amendment and § 1983. This Court should redress 
the Ninth Circuit’s aberrant decision. 
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2. Officers Ashton and Robertson Are 
Entitled to Qualified Immunity, As 
the Ninth Circuit’s Novel Constitu-
tional Duty Was Not Clearly Estab-
lished Law at the Time 

 Government officials are immune from civil dam-
ages if they do not violate clearly established legal 
rights. Harlow v. Fitzgerald, 457 U.S. 800, 812 (1982). 
The right must have been clear enough at the time 
that a reasonable official would have understood that 
he was violating that right. Anderson v. Creighton, 
483 U.S. 635, 640 (1987). “If judges . . . disagree on a 
constitutional question, it is unfair to subject police to 
money damages for picking the losing side of the 
controversy.” Wilson v. Layne, 526 U.S. 603, 618 
(1999). Thus, circuit splits are relevant to assessing 
clarity and can prevent a rule from being clearly 
established. Id.; United States v. Lanier, 520 U.S. 259, 
269 (1997). 

 In April 2005, officers had no clearly established 
constitutional duty to diagnose and report suicidal 
tendencies to jailers. The First and Third Circuits, in 
Freedman, Williams, and Elliott, had held to the 
contrary, finding the absence of reporting in those 
cases to be at most negligence. Even this Court in 
Davidson had held that failure to share information 
about a threat was a mere lack of due care, not 
actionable deliberate indifference. The case law gave 
petitioners no fair warning that their failure to report 
an isolated incident could subject them to monetary 
liability.  
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 The Ninth Circuit erred in asserting, without 
citing any authority, that law-enforcement officers 
bore an “obvious” duty to report the seatbelt incident. 
It is not at all obvious. At least where officers are 
taking a detainee to a place where the detainee 
routinely will receive a medical evaluation, they 
reasonably can leave the inquiry into symptoms and 
diagnosis to the medical professional.  

 
III. THE BOUNDS OF MUNICIPALITIES’ AND 

OFFICERS’ CONSTITUTIONAL DUTIES TO 
DETAINEES ARE IMPORTANT AND RE-
CURRING QUESTIONS 

A. These Issues Affect Thousands of Local 
Law-Enforcement Agencies 

 This case presents questions of great importance 
to law enforcement agencies throughout the nation. 
Cities, townships, and police officers are receiving 
mixed signals on whether their suicide-prevention 
efforts are constitutionally adequate. In some circuits, 
cities must create policies and programs to train 
officers to diagnose detainees’ suicidal tendencies. In 
other circuits, cities are free to leave these compli-
cated judgment calls to medical professionals. And 
while some circuits hold individual officers liable for 
failing to diagnose and report symptoms of suicidal 
tendencies, others do not. Twenty years after Harris, 
there are still “no clear constitutional guideposts for 
municipalities” or officers regarding their potential 
liability for failing to “diagnos[e] the symptoms of 
emotional illness” in detainees. Harris, 489 U.S. at 
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396-97 (O’Connor, J., concurring in relevant part and 
dissenting in part). 

 These circuit splits reflect a fundamental divide 
over cities’ and towns’ freedom to define law-
enforcement officers’ roles. As a result, thousands of 
law-enforcement agencies must choose between 
dramatically altering their suicide-prevention meas-
ures and risking § 1983 liability. Municipalities suffer 
further because they lack clear guidance from those 
circuits that obligate them to train and adopt policies. 
The case law is unclear on what kind of training is 
necessary, whether it must involve extensive psycho-
logical and medical instruction, and how far indi-
vidual officers must go to diagnose detainees. 

 Officers are neither used to nor prepared for 
serious mental-health duties. They typically rely on 
psychiatrists, physicians, nurses, and social workers 
in jails and hospitals to handle these professional 
medical questions. Cities and police officers, struggl-
ing to determine their constitutional duties, would 
greatly benefit from this Court’s resolution of these 
issues. 

 
B. Guidance Is Especially Important Given 

the Frequency of Alcohol-Related Arrests 

 This Court’s resolution is particularly important 
because police officers detain thousands of intoxicated 
people like Cluskta every day. In 2005, police officers 
arrested more than 7000 people each day for alcohol-
related violations. Sourcebook of Criminal Justice 
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Statistics Online, tbl. 4.28.2005, available at http:// 
www.albany.edu/sourcebook/pdf/t4282005.pdf. The total 
number of intoxicated arrestees was probably much 
higher, as many intoxicated persons are arrested for 
non-alcohol-related crimes. 

 Thus, officers constantly interact with intoxi-
cated detainees like Clustka. Drunk arrestees are 
often belligerent or distraught at being arrested, but 
they rarely commit suicide. In 2005, less than one 
detainee per day, arrested for any crime, committed 
suicide while in jail. Id. tbl. 6.0012.2005, available 
at http://www.albany.edu/sourcebook/pdf/t600122005. 
pdf. The Ninth Circuit’s ruling requires officers to 
determine each day which of more than 7000 in-
toxicated arrestees (and 38,000 total arrestees) have 
potentially suicidal symptoms that might result in a 
single suicide within that haystack. This Court 
should give police officers and municipalities clearer 
guidance on their medical and clinical duties to these 
arrestees, since these interactions occur every day. 

 
IV. THIS CASE IS AN EXCELLENT VEHICLE 

 This case is an excellent vehicle for resolving the 
entrenched circuit splits over municipal and officer 
liability. The factual record is clean and essentially 
undisputed. Petitioners denied the alleged consti-
tutional duties at every stage of the proceedings, 
arguing that Reno and its officers are entitled to 
leave these diagnoses to medical professionals. The 
opinions below explicitly debated these issues and 
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squarely decided them. In particular, the Ninth 
Circuit’s decision clearly held that the Constitution 
imposes specific suicide-detection and diagnosis obli-
gations on cities and law-enforcement officers. These 
extensions of municipal and officer liability provoked 
an extensive dissent from denial of rehearing en banc 
by seven circuit judges. Moreover, this Court’s 
resolution of the matter in favor of Reno and Officers 
Ashton and Robertson would determine the outcome 
in this case.  

 Doctrines of qualified immunity and municipal 
liability are designed not only to preclude money 
damages, but also to spare cities and officers the 
burden of litigation and trial. Thus, this Court has 
repeatedly reviewed denials of summary judgment in 
cases interpreting the scope of § 1983 and qualified 
immunity. See, e.g., Scott v. Harris, 550 U.S. 372, 376 
n.2 (2007); County of Sacramento v. Lewis, 523 U.S. 
833, 837-38 (1998); Hunter v. Bryant, 502 U.S. 224, 
227-28 (1991) (noting that “because ‘[t]he entitlement 
is an immunity from suit rather than a mere defense 
to liability,’ we repeatedly have stressed the im-
portance of resolving immunity questions at the 
earliest possible stage of the litigation” (alteration in 
original) (internal citation omitted) (quoting Mitchell 
v. Forsyth, 472 U.S. 511, 526 (1985))); Mitchell, 472 
U.S. at 530 (holding that a “denial of a claim of 
qualified immunity, to the extent that it turns on an 
issue of law, is an appealable ‘final decision’ within 
the meaning of 28 U.S.C. § 1291 notwithstanding the 
absence of a final judgment”). 
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 On review of summary judgment, this Court can 
take the facts as given in the light most favorable to 
the non-movant. This posture eliminates factual 
disputes and focuses on issues of law. This case thus 
presents an ideal vehicle for determining cities’ and 
officers’ obligations to detect and diagnose suicidal 
tendencies in intoxicated detainees. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, this Court should 
grant the petition for a writ of certiorari. In the 
alternative, it should summarily reverse the decision 
below and reinstate the district court’s entry of sum-
mary judgment in favor of petitioners on all counts. 
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 Terri Keyser-Cooper, Reno, NV, and Diane K. 
Vaillancourt, Santa Cruz, CA, for the plaintiffs-
appellants. 
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 Appeal from the United States District Court for 
the District of Nevada, Howard D. McKibben, District 
Judge, Presiding. D.C. No. Cv-05-00595-HDM. 

 Before MARY M. SCHROEDER, DOROTHY W. 
NELSON and STEPHEN REINHARDT, Circuit 
Judges. 
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ORDER 

 The majority opinion filed July 24, 2009, slip op. 
9581, and appearing at 572 F.3d 1047 (9th Cir.2009), 
is hereby amended as follows: 

1. Slip op. at 9611, line 7: replace <No such 
policy had been adopted and implemented as 
of April 26, 2005.> with <This is further 
evidence that as of April 26, 2006 no such 
policy had been adopted and implemented.> 

2. Slip op. at 9611, line 8: after <This is 
further evidence that as of April 26, 2006 no 
such policy had been adopted and imple-
mented.>, insert the following footnote: <The 
evidence of the new policy is admissible 
solely as evidence of the absence of an earlier 
policy and not for the purpose of proving 
negligence or culpable conduct of any kind. 
See Fed.R.Evid. 407.> 

The panel has voted to deny the petition for rehearing 
en banc. 

 The full court was advised of the petition for 
rehearing en banc. A judge requested a vote on 
whether to rehear the matter en banc. The matter 
failed to receive a majority of the votes of the non-
recused active judges in favor of en banc recon-
sideration. FED. R. APP. P. 35. 

 The petition for rehearing en banc is denied. No 
further petitions for rehearing may be filed. 
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 Chief Judge KOZINSKI, with whom Judges 
O’SCANNLAIN, KLEINFELD, TALLMAN, CALLA-
HAN, BEA and IKUTA join, dissenting from the 
denial of rehearing en banc. 

 Until this opinion came along, police officers 
weren’t required to serve as babysitters, psychiatrists 
or social workers, and judges didn’t run suicide-
prevention programs. Responsibility for preventing 
suicide rested with the individual and the family, not 
the state. But the panel has discovered that the 
Constitution demands a change in job description: 
Judges will henceforth micromanage the police, who 
in turn will serve as mental health professionals. The 
panel’s reasoning has no stopping point, and our deci-
sion to let it stand threatens unprecedented judicial 
intervention in our local institutions. 

 At bottom, this case raises the question of wheth-
er the state has a legal (as opposed to moral) obliga-
tion to provide for the health of its citizens. We have 
repeatedly rejected the idea that such an obligation 
exists. See, e.g., DeShaney v. Winnebago Cty. Dept. of 
Soc. Servs., 489 U.S. 189, 200, 109 S.Ct. 998, 103 
L.Ed.2d 249 (1989). This is in part because the bene-
volent welfare state is in tension with our tradition of 
liberty and individual dignity: What the state pro-
vides for you, you do not provide for yourself, and as 
the sphere of public largesse grows, the realm of 
private initiative retreats. It also reflects a judgment 
that any redefinition of the role of the state should 
occur under the supervision of democratically elected 
officials, not unaccountable federal judges. States 
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may obligate themselves, but they should not have 
novel duties thrust upon them by judicial fiat. 

 We have recognized an exception to this rule 
when the state places a person in jail, but that ex-
ception has been strictly limited by its rationale. “The 
affirmative duty to protect arises not from the State’s 
knowledge of the individual’s predicament or from its 
expressions of intent to help him, but from the 
limitation it has imposed on his freedom to act on his 
own behalf.” DeShaney, 489 U.S. at 200, 109 S.Ct. 
998. A prisoner cannot feed or clothe himself, and he 
cannot get himself to a doctor; it is therefore incum-
bent on his keeper to do those things for him. See, 
e.g., id.; Estelle v. Gamble, 429 U.S. 97, 103, 97 S.Ct. 
285, 50 L.Ed.2d 251 (1976). And, because the state 
creates the prisoner’s conditions of incarceration, the 
state has a duty not to purposefully create a risk of 
harm – for instance, by placing the prisoner in a cell 
with a person who intends to do him ill. See, e.g., 
Farmer v. Brennan, 511 U.S. 825, 832-33, 114 S.Ct. 
1970, 128 L.Ed.2d 811 (1994). Apart from that ration-
ale, there is no free-floating obligation to safeguard 
prisoners’ health. Otherwise, the distinction between 
prisoners and non-prisoners would become illusory, 
and we would be forced to recognize a duty of care 
towards society as a whole. 

 The panel’s opinion is significant because it cuts 
the state’s obligation loose from this tether and cre-
ates novel duties to train and to report information 
that bear no relationship to the fact of incarceration. 
In the process, it strips the guts out of the deliberate 
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indifference standard, as well as the requirement 
that plaintiffs show a violation of clearly established 
law to defeat qualified immunity. In the panel’s 
hands, standards that are meant to limit liability to 
all but the most extreme cases become tools for im-
posing the policy preferences of unelected federal 
judges. This combination of errors amounts to a toxic 
recipe for judicial micromanagement of local institu-
tions. 

 1. In a brief portion of the opinion that will 
nevertheless have far-reaching consequences, the 
panel finds the City of Reno potentially liable for 
failure “to train its officers in suicide prevention and 
the identification of suicide risks.” Conn v. City of 
Reno, 572 F.3d 1047, 1063 (9th Cir.2009). To avoid 
liability under our federal Constitution, police depart-
ments throughout the Ninth Circuit must now trans-
form their police officers into suicide prevention 
experts. This novel holding creates a clear inter-
circuit split and is irreconcilable with the standard 
for liability fashioned by the Supreme Court in City of 
Canton v. Harris, 489 U.S. 378, 109 S.Ct. 1197, 103 
L.Ed.2d 412 (1989). 

 When ordinary citizens go about their business, 
they are not monitored by experts in suicide pre-
vention. If you or I waltz up to a government em-
ployee – perhaps a mail man, dog catcher or meter 
maid – and announce, “today’s a good day to kill 
myself,” the Constitution does not guarantee that our 
chosen confidant will be a Sigmund Freud or Jacques 
Lacan. If we want to see a psychiatrist, we have to go 
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see a psychiatrist. We certainly don’t have a right to 
expect that every public servant we encounter will be 
specially trained to cater to our mental health needs. 

 According to the panel, citizens who are arrested 
fall into a different and more rarified class. When 
Brenda Clustka announced her suicidal thoughts to 
the officers sent to arrest her, she had the right to an 
audience trained in “suicide prevention and the iden-
tification of suicide risks.” Conn, 572 F.3d at 1063. 
Indeed, the failure to provide that audience was “the 
functional equivalent of a decision by the city itself to 
violate the Constitution.” Harris, 489 U.S. at 395, 109 
S.Ct. 1197 (O’Connor, J., concurring in part and dis-
senting in part). But why? What constitutional pe-
numbra turns the bench of a paddy wagon into a 
psychoanalyst’s couch? 

 Plaintiffs are not the first litigants to seek to im-
pose such a novel and dangerous duty, but other courts 
have steadfastly rejected similar claims. Manarite v. 
City of Springfield, 957 F.2d 953, 959 (1st Cir.1992) 
(rejecting claim that city was liable for failing to 
provide “training and education . . . in suicide detec-
tion and prevention”); Colburn v. Upper Darby Twp., 
946 F.2d 1017, 1029-30 (3d Cir.1991) (rejecting claim 
that jail was liable because it “failed completely to 
formally train its staff in signs and symptoms of sui-
cide,” including “instruction to take all suicide threats 
seriously”) (emphasis omitted); Popham v. City of 
Talladega, 908 F.2d 1561, 1564-65 (11th Cir.1990) (no 
liability for “failure to train jail personnel to screen 
detainees for suicidal tendencies”); Burns v. City of 
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Galveston, 905 F.2d 100, 104 (5th Cir.1990) (no liabil-
ity for “[f ]ailure to train police officers in screening 
procedures geared toward detection of detainees with 
suicidal tendencies”); see also Harris, 489 U.S. at 396-
97, 109 S.Ct. 1197 (O’Connor, J., concurring in part 
and dissenting in part) (“The claim in this case – that 
police officers were inadequately trained in diagnos-
ing the symptoms of emotional illness – falls far short 
of the kind of ‘obvious’ need for training that would 
support a finding of deliberate indifference. . . .”). 

 What Clustka surely did have was a right of 
access to medical treatment; because Clustka could 
not take herself to the doctor, the city had an obli-
gation to make psychiatric care available to her. See 
Estelle, 429 U.S. at 103, 97 S.Ct. 285. The city more 
than fulfilled that obligation. Right before her arrest, 
Clustka was evaluated by a team of medics. At 
intake, she was examined by a nurse who received 
annual training in suicide prevention. She was then 
held in a detoxification cell that was regularly 
monitored by jail staff and nurses. After discharge, 
she was arrested a second time and brought by police 
to an emergency room, where she was seen by a 
physician. And when she was arrested a third time, 
she was booked into the mental health unit of the jail, 
which is managed by a licensed social worker and 
staffed around the clock. When Clustka committed 
suicide, she was scheduled to meet with a psychiatric 
nurse later that day. And there is no reason to think 
that Clustka would have been denied additional care 
if she had requested it. 
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 Other circuits have rejected claims that the Con-
stitution requires the kind of routine intake screening 
that was provided by the City of Reno. See Colburn, 
946 F.2d at 1029-30; Popham, 908 F.2d at 1564; Burns, 
905 F.2d at 104. Rightly so: Such screening may be 
laudable, but it also provides a benefit that prisoners 
could not reasonably expect to receive if they had not 
been arrested. The measures taken by the city there-
fore went far beyond anything the Constitution could 
conceivably require. 

 Against the backdrop of the city’s efforts, the 
panel’s holding that the city could be found deliber-
ately indifferent is remarkable. “[F]ar from demon-
strating deliberate indifference to the mental health 
needs of . . . potentially suicidal detainees, . . . the 
policies implemented by the City [of Reno] demon-
strate an effort to ensure the safety of persons like 
decedent.” Manarite, 957 F.2d at 960; see also Liebe v. 
Norton, 157 F.3d 574, 579 (8th Cir.1998) (“[T]he 
County’s policy cannot be both an effort to prevent 
suicides and, at the same time, deliberately indiffer-
ent to suicides.”). The panel isn’t just saying that the 
city has to be aware of and take steps to address the 
problem of suicide. The city plainly did that, and 
more. The panel is saying that the act of employing 
professionals to examine and care for inmates’ mental 
health won’t suffice; the city has a duty to enlist 
police officers as trained suicide-prevention experts. 
And, more broadly, the city is obliged to run its sui-
cide prevention program in whatever manner un-
elected federal judges think best. 
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 This is precisely the kind of micromanagement of 
local law enforcement that the Supreme Court has 
instructed us to avoid. See Harris, 489 U.S. at 392, 
109 S.Ct. 1197. The Court in Harris was clear that 
deliberate indifference means more than negligence, 
and that a high bar to liability is necessary to fore-
stall “an endless exercise of second-guessing munici-
pal employee-training programs” – both because 
federal judges are “illsuited” to such a role and be-
cause excessive judicial intervention would “implicate 
serious questions of federalism.” Id. 

 As an example of conduct that might satisfy the 
deliberate indifference standard, the Court therefore 
pointed to a total abdication of constitutional respon-
sibility: A city that armed its police but failed to train 
them in the use of deadly force. Id. at 390 n. 10, 109 
S.Ct. 1197. This is hardly that kind of case. The city 
didn’t fail to address the problem of inmate suicide; it 
failed to address the problem in the way my col-
leagues think best. If that is enough to give rise to 
liability, I can’t imagine what local institution is safe 
from judicial meddling, or what if anything is left of 
our tradition of local self-government. 

 2. In another troubling portion of the opinion, 
the panel holds that clearly established law required 
the officers transporting Clustka to report any suicide 
threats made en route to jail. Conn, 572 F.3d at 1062. 
On that basis, the panel withholds qualified immu-
nity. Id. 
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 To see why the panel’s holding is remarkable, 
consider the context in which these defendants acted. 
The officers did not take Clustka to the hospital after 
the events in question, but they did take her to a 
prison where they knew she would be seen upon 
arrival by a nurse trained in detecting and prevent-
ing suicide risks. They did not tell the nurse what 
Clustka said after being arrested, and the care that 
Clustka received may have been less effective as a 
result. But the officers did not withhold psychiatric 
care or actively interfere with Clustka’s treatment. 
Their alleged fault was in failing to pass on informa-
tion that would be relevant to routine psychiatric 
screening that the city should not be required to 
provide in the first place. The panel’s denial of quali-
fied immunity in these circumstances means that 
officers can no longer leave the treatment of medical 
issues to trained medical professionals. Instead, they 
must actively assist those professionals by providing 
any information potentially relevant to a diagnosis. I 
doubt such a duty exists, and I certainly don’t think it 
exists under clearly established law. 

 Once again, if ordinary citizens threaten suicide 
in front of a government employee – be it a tax collec-
tor, tollbooth operator or member of the judiciary – 
they have no constitutional right to have those state-
ments communicated to their families or their doctors. 
Our Constitution does not turn government officials 
into the eyes and ears of the American Medical 
Association. So why should it be any different for 
citizens lucky enough to go to jail? It’s true that 
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prisoners can’t take themselves to the doctor, Estelle, 
429 U.S. at 103, 97 S.Ct. 285, but the officers here 
took Clustka to a place where she was seen by a 
medical professional trained in suicide prevention. 
After the officers put Clustka in the same (or better) 
position than she occupied before she was arrested, 
what in our federal Constitution required anything 
more? I can’t imagine any answer that would not ap-
ply with equal force to those of us not in jail. 

 Our prior cases have rightly declined to acknowl-
edge such a duty to assist. In Wood v. Housewright, 
we rejected a prisoner’s claim that prison officials 
violated his constitutional rights by failing to provide 
his medical records to medical professionals. 900 F.2d 
1332, 1334 (9th Cir.1990). Judge Reinhardt argued in 
dissent that failure to provide information constitutes 
deliberate indifference because “treatment can . . . 
best be prescribed if records are available for review,” 
id. at 1343 (Reinhardt, J., dissenting in part), just as 
he reasons today that, although Clustka received 
medical care, her diagnosis “was never made by 
someone who had all the requisite information about 
her psychological instability,” Conn, 572 F.3d at 1060 
(emphasis omitted). In Wood, a majority of the panel 
disagreed. See 900 F.2d at 1334 (Farris, J.); id. at 
1336 (Hug, J., concurring). “Although Wood’s treat-
ment was not as prompt or efficient as a free citizen 
might hope to receive, Wood was given medical care 
at the prison that addressed his needs.” Id. at 1334 
(Farris, J.); see also Ruvalcaba v. City of Los Angeles, 
167 F.3d 514, 525 (9th Cir.1999) (prison doctor’s 
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failure to take patient’s medical history, although 
negligent, did not support finding of deliberate in-
difference). That was correct then, and it remains 
correct today. 

 Despite this contrary precedent from our own 
court, the panel reverses the district court’s grant of 
qualified immunity. Conn, 572 F.3d at 1062. Of 
course, the cases the panel cites to show a violation of 
clearly established law demonstrate nothing of the 
kind. The only Ninth Circuit case, Cabrales v. County 
of Los Angeles, involved a claim for “medical under-
staffing at the jail,” such that “psychiatric staff could 
only spend minutes per month with disturbed in-
mates.” 864 F.2d 1454, 1461 (9th Cir.1988). And in 
Colburn, although a suicidal inmate was held in pris-
on without any medical attention whatsoever (includ-
ing no medical screening at intake), the Third Circuit 
found the officers not liable for their failure to provide 
access to medical care. 946 F.2d at 1025. Both cases 
are miles away from this one, and Colburn supports 
the defendants rather than the plaintiffs. 

 The closest case is Cavalieri v. Shepard, 321 F.3d 
616 (7th Cir.2003), but it doesn’t support the panel’s 
conclusion either. In that case, a police officer assured 
an arrestee’s mother that her son would not be left 
alone while in jail but failed to pass that information 
on to the son’s custodians. Id. at 622. The Seventh 
Circuit emphasized that the mother might “have gone 
directly to the [jail] if she had known that [the officer] 
did not intend to inform anyone of their conversa-
tion.” Id. By contrast, Clustka’s family never asked 
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these individual defendants for help, and they never 
promised to give it. The only obligation they incurred 
when they took Clustka into custody was to ensure 
that incarceration did not deprive her of the care that 
she otherwise could have obtained for herself. See 
DeShaney, 489 U.S. at 200, 109 S.Ct. 998. The officers 
fulfilled that obligation. 

 Cities and police should be entitled to assign 
responsibility for the treatment of mental illness to 
trained medical professionals; certainly, the Constitu-
tion should not forbid such a division of responsibility. 
But the panel holds to the contrary: From here on 
out, police must become active participants in the 
treatment of mental illness. And, unable to rely on 
the shield of qualified immunity, police will wait with 
trepidation to see what other novel duties courts shift 
onto their shoulders. This will exact a cost: As police 
devote time and energy to judicially-imposed obliga-
tions, they will have less time and attention to devote 
to preventing crime, protecting their own safety and 
avoiding other types of constitutional violations. These 
are precisely the kinds of trade-offs that should be 
evaluated by elected officials, and not by federal 
judges who lack expertise and local knowledge and 
who do not represent the people directly affected by 
such decisions. 

 3. In yet another alarming portion of the opin-
ion, the panel holds that a jury could find that the 
officers’ failure to relay information on April 26 was 
the actual and proximate cause of Clustka’s suicide 
on April 28. Conn, 572 F.3d at 1058-62. The panel’s 
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lax approach to causation dismantles yet another 
barrier to judicial intervention in local affairs. 

 With respect to “actual” cause, we simply don’t 
know what would have happened had the officers 
reported Clustka’s statements to the jail. The prison’s 
health services administrator testified that the intake 
nurse would have considered the statements along 
with “a variety of variables” when assessing Clustka’s 
mental health needs. We therefore can’t know wheth-
er Clustka would have received additional care, or 
whether that care would have been effective. The best 
the panel can say is that “Clustka’s suicide might well 
have been prevented” by “intervention [that] would 
likely have occurred.” Id. at 1060 (emphasis added). 
This falls far short of showing that, “but for” the offi-
cers’ omission, Clustka would not have committed 
suicide. White v. Roper, 901 F.2d 1501, 1505 (9th 
Cir.1990). 

 As for proximate cause, any conceivable connec-
tion between the officers’ omission and Clustka’s 
suicide is far too attenuated to support liability. Two 
full days passed between Clustka’s statements and 
her suicide. In the interim, Clustka was “served with 
a Temporary Protective Order (‘TPO’), which her 
mother had earlier sought” and which “ordered Clust-
ka to stay away from her mother’s residence.” Conn, 
572 F.3d at 1053. Clustka was also arrested twice, at 
least once because her own mother called police, 
rather than a doctor, “to report that Clustka was 
causing a disturbance.” Id. And her mother wasn’t the 
only one who passed up a chance to keep Clustka 
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from taking her life. Clustka was taken to the hos-
pital, where she was examined by a physician and 
then released. And she was seen by two intake nurses 
trained in suicide prevention. 

 The requirement of causation – like the deliber-
ate indifference standard and the doctrine of qualified 
immunity – limits the ability of judges to micro-
manage local institutions. See Harris, 489 U.S. at 
391-92, 109 S.Ct. 1197. So long as they are limited to 
errors that actually caused plaintiffs’ injuries, judges 
sit to decide concrete cases and do not superintend 
entire programs and institutions. But, if judges can 
draw attenuated causal connections of the sort at 
issue in this case, they can expand their authority to 
encompass a much larger sphere of activity. Any mis-
take by local officials, no matter how remote its con-
sequences, will become a federal case, and no corner 
of local activity will remain beyond judicial authority. 
The Butterfly Effect becomes an engine for judicial 
intervention. This may appeal to federal judges, who 
undoubtedly believe they know how to run local law 
enforcement far better than police and local officials, 
but it should make everyone else very uncomfortable. 

*    *    * 

 Untethered from the need to explain why the 
state should owe any affirmative obligations to its 
citizens, and unconstrained by qualified immunity, 
causation and the deliberate indifference standard, 
judges will henceforth be free to intrude on the 
most minute aspects of local decisionmaking. The 
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Constitution will have become a “ ‘federal good gov-
ernment act’ for municipalities,” Harris, 489 U.S. at 
396, 109 S.Ct. 1197 (O’Connor, J., concurring in part 
and dissenting in part), and little will be left of our 
tradition of local self-government. Second-guessing 
suicide-prevention measures designed by local offi-
cials, and turning police into psychiatrists’ assistants, 
will be just the beginning of this brave new world of 
rule by judiciary. This is a sweeping and dangerous 
precedent, and we severely undermine the autonomy 
of local governments by failing to correct the error 
through our en banc process. 

OPINION 

 REINHARDT, Circuit Judge: 

 This story has no happy ending, and it was un-
happy long before the events in question transpired. 
For years before she ultimately committed suicide in 
the Washoe County Jail, Brenda Clustka (“Clustka”) 
struggled with alcohol abuse and serious mental 
health problems, including suicidal ideation. The lon-
gevity of her struggle and the persistence of her prob-
lems, however, do not absolve the defendants if they 
were deliberately indifferent to her serious medical 
need and as a result played a causal role in her death. 

 While transporting Clustka to civil protective 
custody, two Reno police officers witnessed her wrap a 
seatbelt around her neck in an apparent attempt to 
choke herself and then scream that they should kill 



App. 17 

her or else she would kill herself. The officers failed to 
report the incident to jail personnel or take her to a 
hospital. Clustka was released from protective cus-
tody a few hours later. The next day, she was again 
detained on a misdemeanor charge. During this sec-
ond detention, less than 48 hours after the suicide 
threats, Clustka hanged herself in her cell. 

 When an individual is taken into custody and 
thereby deprived of her liberty, the officials who hold 
her against her will are constitutionally obligated to 
respond if a serious medical need should arise. If, 
with deliberate indifference, these officials fail to 
respond appropriately and instead act in a manner 
that will foreseeably result in harm, they violate her 
due process rights. The same is true when a munici-
pality, with deliberate indifference, fails to train its 
law enforcement officers or fails to adopt and imple-
ment policies when it is highly predictable that such 
inaction will result in constitutional violations. 

 We hold that, on the facts presented, a reason-
able jury could find that the defendant police officers 
are liable under 42 U.S.C. § 1983 for their deliberate 
indifference to Clustka’s serious medical need, and 
that their actions were a cause in fact and a proxi-
mate cause of her suicide. Likewise, a jury could find 
the City of Reno liable for its failure to train its law 
enforcement officers or to implement policies on sui-
cide prevention and reporting. For these reasons, and 
as explained further below, we reverse the district 
court’s grant of summary judgment in favor of the 
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defendants and allow Clustka’s surviving children to 
bring their claims before a jury. 

 
I. BACKGROUND 

A. 

 Petitioners Charla and Dustin Conn (“the Conns”) 
are the surviving children of Brenda Clustka, who 
committed suicide on April 28, 2005 while in custody 
and awaiting trial at the Washoe County Jail. 

 Clustka had long struggled with mental health 
problems and suicidal ideation. She also had a history 
of repeated encounters with the law: she had multiple 
misdemeanor convictions, including for domestic 
violence, larceny, and driving under the influence. 
Between 2001 and 2004, Clustka was involuntarily 
committed to the Nevada Mental Health Institute 
(“NMHI”) on three separate occasions under a Legal 
20001 for threatening or attempting suicide. Her men-
tal health further deteriorated in 2005. 

 On March 19, 2005, Clustka was arrested for 
domestic battery of her mother. Officer Ashton (“Ash-
ton”), one of the defendants in this case, was present 
during the arrest. Once in custody, Clustka stated 
that she “[wouldn’t] make it in jail” and was placed on 

 
 1 A Legal 2000 is a procedure under Nevada law whereby 
people suffering from mental illness or who may be a danger to 
themselves or others may be involuntarily committed to a 
mental health facility for up to 72 hours. 
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prison suicide watch. She was detained for just over 
one month and released on April 21, 2005. 

 A few days later, on April 25, 2005, Clustka re-
lapsed into suicidal ideation. She was taken to Washoe 
Medical Center where she threatened to commit sui-
cide in the emergency room by overdosing on her 
medication. Clustka was evaluated as suffering from 
“acute suicidal ideation” and transferred to NMHI on 
a Legal 2000. Her NMHI intake assessment states 
that she was at “serious risk of harm.” At 9:06 a.m. 
the next morning, however, Clustka was medically 
evaluated and released. According to the evaluating 
doctor, Clustka denied that she had any suicidal 
thoughts; she said she was “feeling ‘tired’ but other-
wise well” and was assessed to be only at a “low risk 
of harm” at the time of discharge. 

 Several hours later on April 26, 2005, at 2:43 
p.m., Ashton and his co-defendant, Officer Robertson 
(“Robertson”), were dispatched in response to a 911 
call, which reported that someone, who turned out to 
be Clustka, was passed out on the sidewalk. The offi-
cers found Clustka in a “grossly intoxicated” state; 
she “had a difficult time walking without assistance.” 
Ashton, who had been one of the arresting officers 
handling the domestic battery call a month earlier, 
recognized Clustka on sight. The officers decided to 
take Clustka to Washoe County Jail on Civil Protec-
tive Custody (“CPC”) for her own safety until she so-
bered up. They ran a “wants and warrants check” and 
were cautioned of Clustka’s “violent tendencies, [that 
she was] known to abuse drugs, [was an] alcoholic 
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[and had] other mental health problems.” Ashton 
admitted that he was aware of Clustka’s violent 
tendencies and mental health problems; nevertheless, 
the defendants chose not to handcuff her because she 
was being detained for her own protection, not on a 
criminal charge. 

 Clustka did not want to be taken to jail; she 
became agitated and uncooperative when told where 
she was going. Robertson then told Clustka, falsely, 
that they would take her, instead, to her residence. 
Robertson testified that he lied because Clustka was 
belligerent, and because he wanted to cajole her into 
the paddy wagon cooperatively, which he succeeded in 
doing. 

 En route to the jail, with her hands free, Clustka 
removed her seatbelt. She began walking around the 
back of the paddy wagon and tapping on the video 
surveillance camera to get the officers’ attention. Ac-
cording to Ashton, he asked Robertson if they should 
pull over to secure Clustka in her seat, but Robertson 
decided against it, as they were near the jail and he 
wanted to avoid any further confrontation. Both offi-
cers believed that there was a Reno Police Depart-
ment policy and a state law requiring the wearing of 
seatbelts. 

 As they neared the jail, Clustka realized where 
she was being taken and became angry, belligerent, 
and uncooperative. As Ashton observed her through 
the surveillance camera, Clustka returned to her 
seat and wrapped the seatbelt around her neck, in an 
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apparent attempt to choke herself. The officers pulled 
over, unwrapped the seatbelt from her neck, and 
handcuffed her. Clustka was screaming as they did 
so. She yelled something to the effect of, “You lied to 
me. Just kill me. I’ll kill myself then.” 

 Both Ashton and Robertson testified that they 
interpreted Clustka’s words and actions as a mere 
attempt to get their attention and “to manipulate the 
situation,” and that they did not believe Clustka’s 
threats to be serious. However, Ashton admitted that 
he did not believe that wrapping the seatbelt around 
her neck was a “joke.” Ashton, who had been on the 
police force for only seven months, remembered ask-
ing Robertson, a nearly eighteen-year veteran, wheth-
er he should write up a report on the incident, but 
that Robertson said no. Robertson testified that he 
“told [Ashton] if he wanted to report it, he could re-
port it.” Ashton testified that he was unaware of any 
written policy mandating the reporting of such inci-
dents. 

 When they arrived with Clustka at the jail, nei-
ther defendant notified jail personnel that Clustka 
had tried to choke herself or that she had threatened 
to commit suicide. Instead, Ashton told jail personnel 
that Clustka was disoriented. The defendants did not 
write a report nor inform their supervising sergeant 
about the incident that day. Both asserted that it did 
not occur to them to report it. 

 Upon arrival at the jail, Clustka underwent a 
brief intake assessment, was held in CPC at the 
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Washoe County Jail for nearly four hours, and was 
released without further inquiry around 8:00 p.m. 
Upon her release, she was served with a Temporary 
Protective Order (“TPO”), which her mother had 
earlier sought and obtained on account of domestic 
battery. The TPO ordered Clustka to stay away from 
her mother’s residence, where she had been living, 
and to retrieve her personal belongings only in the 
company of police officers. There is no indication 
whether any other place was available where Clustka 
would be able to sleep. 

 That evening, notwithstanding the TPO, Clustka 
returned to her mother’s house, and her mother called 
911 to report that Clustka was causing a disturbance. 
Clustka, again grossly intoxicated, was taken to the 
emergency room, readmitted for observation, and re-
leased around 3:00 a.m. 

 The next day, on April 27, 2005, Clustka again 
returned to her mother’s residence to collect her be-
longings and was arrested by two officers (not de-
fendants) for violating the restraining order. She was 
returned to Washoe County Jail. 

 After Clustka was booked, she was medically 
screened by the nurse on duty and recommended for 
assignment to the general inmate population. Be-
cause Clustka had been on suicide watch during her 
previous detention in March, she was placed in the 
mental health unit in a red jumper to alert staff that 
she was a high risk detainee. She was not, however, 
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placed on suicide watch at this time. As a result there 
was a bed sheet available in her cell. 

 The following morning, on April 28, 2005, Clust-
ka was escorted to and from her video arraignment. 
On the way back from the arraignment, at 8:35 a.m., 
she became upset and started crying because she 
wanted to make a phone call. At 9:17 a.m., she did not 
respond to the roll call. A deputy went to check on her 
and immediately called a Code 50.2 Clustka had com-
mitted suicide by hanging herself with the bed sheet. 

 The morning of Clustka’s suicide, Ashton hap-
pened to be present at the Washoe County Jail on an 
unrelated matter. He recognized Clustka’s photo-
graph and told a prison deputy that “she tried to 
choke herself out in the back of the wagon on Tues-
day.” Ashton explained to another deputy that a few 
days earlier, he had transported Clustka to CPC – 
without handcuffs – and that “she tried to hang 
herself in the wagon.” He stated that his more senior 
partner had declined to document the incident. Ash-
ton said that he would now write up a report and 
predicted that his “sergeant will be pissed.” 

 
B. 

 From January 2004 through August 2005, six 
detainees in Washoe County Jail committed suicide. 

 
 2 Code 50 is a jail response when an inmate attempts sui-
cide. Officers and medical personnel rush to the scene. 
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Clustka’s suicide followed less than 30 days after that 
of another detainee. 

 On May 11, 2005, less than one month after 
Clustka’s suicide, the Reno Police Department, 
apparently for the first time, presented a class on 
“handling the mentally ill” to better explain the Legal 
2000 procedures. In May 2005, a new suicide preven-
tion policy was implemented. At intake, the arresting 
officer must now answer a series of questions con-
cerning the detainee’s mental health, including ques-
tions about suicide risk. This policy was not adopted 
until after Clustka’s death. 

 
C. 

 After Clustka committed suicide, her surviving 
children, the Conns, filed suit in the District of Nevada 
under 42 U.S.C. § 1983. They sued Officers Robertson 
and Ashton for deliberate indifference to Clustka’s 
serious medical need – her suicide risk – which, they 
alleged, resulted in her death. They also sued the 
City of Reno under § 1983 for, inter alia, its failure to 
train its law enforcement officers and to implement 
policies on suicide prevention and reporting. The 
district court found that the Conns had presented in-
sufficient evidence to raise a genuine issue of mate-
rial fact as to whether the officers were deliberately 
indifferent to a serious medical need by failing to 
report the choking incident and suicide threat and 
whether such failure to report was the proximate 
cause of Clustka’s death. Consequently, the district 
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court concluded that there was no basis on which a 
jury could find either individual liability or municipal 
liability and granted the defendants’ motion for sum-
mary judgment. The Conns appeal, and we reverse. 

 
II. STANDARD OF REVIEW 

 We review a grant of summary judgment by the 
district court de novo. McDonald v. Sun Oil Co., 548 
F.3d 774, 778 (9th Cir.2008). We examine all evidence 
in the light most favorable to the non-moving party, 
id.; Fed.R.Civ.P. 56, and “do[ ]  not weigh the evidence 
or determine the truth of the matter, but only deter-
mine[ ]  whether there is a genuine issue for trial,” 
Balint v. Carson City, 180 F.3d 1047, 1054 (9th 
Cir.1999) (en banc). “A dispute as to a material fact is 
genuine if there is sufficient evidence for a reasonable 
jury to return a verdict for the non-moving party.” 
Long v. County of Los Angeles, 442 F.3d 1178, 1185 
(citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)). If such is 
the case, “summary judgment will not lie.” Anderson, 
477 U.S. at 248, 106 S.Ct. 2505. 

 
III. DISCUSSION 

A. Individual Liability 

 The Eighth Amendment protects inmates from 
cruel and unusual punishment, which includes the 
denial of medical care. Estelle v. Gamble, 429 U.S. 97, 
102-03, 97 S.Ct. 285, 50 L.Ed.2d 251 (1976). Pretrial 
detainees, by contrast, are protected under the Due 
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Process Clause of the Fourteenth Amendment. Or. 
Advocacy Ctr. v. Mink, 322 F.3d 1101, 1120 (9th 
Cir.2003). Although courts have borrowed from 
Eighth Amendment jurisprudence in giving shape to 
pretrial detainees’ substantive due process rights, see 
Frost v. Agnos, 152 F.3d 1124, 1128 (9th Cir.1998), 
that amendment establishes only “a minimum stan-
dard of care,” Mink, 322 F.3d at 1120 (emphasis in 
original).3 

 The Eighth and Fourteenth Amendments both 
guarantee that inmates and detainees receive con-
stitutionally adequate medical and mental health 
care. Doty v. County of Lassen, 37 F.3d 540, 546 (9th 
Cir.1994). An official’s deliberate indifference to a 
substantial risk of serious harm to an inmate – in-
cluding the deprivation of a serious medical need – 
violates the Eighth Amendment, and a fortiori, the 
Fourteenth Amendment. Farmer v. Brennan, 511 U.S. 
825, 828, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994); 
Frost, 152 F.3d at 1128. To set forth a constitutional 

 
 3 Because here, the Conns prevail under the Eighth Amend-
ment deliberate indifference standard, we need not further 
explicate in this case the more lenient but more amorphous test 
under the Fourteenth Amendment that has been suggested by 
our case law. See, e.g., City of Revere v. Mass. Gen. Hospital, 463 
U.S. 239, 244, 103 S.Ct. 2979, 77 L.Ed.2d 605 (1983); Youngberg 
v. Romeo, 457 U.S. 307, 321-22, 102 S.Ct. 2452, 73 L.Ed.2d 28 
(1982); Gibson v. County of Washoe, 290 F.3d 1175, 1188 n. 9 (9th 
Cir.2002); Mink, 322 F.3d at 1120, 1121 n. 11; Jones v. Blanas, 
393 F.3d 918, 934 (9th Cir.2004). 
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claim under the Eighth Amendment predicated upon 
the failure to provide medical treatment, 

[f ]irst, the plaintiff must show a “serious 
medical need” by demonstrating that “failure 
to treat a prisoner’s condition could result in 
further significant injury or the ‘unnecessary 
and wanton infliction of pain.’ ” Second, the 
plaintiff must show the defendant’s response 
to the need was deliberately indifferent. 

Jett v. Penner, 439 F.3d 1091, 1096 (9th Cir.2006) (in-
ternal citations omitted). The second prong requires 
both “(a) a purposeful act or failure to respond to a 
prisoner’s pain or possible medical need and (b) harm 
caused by the indifference.” Id. Deliberate indiffer-
ence thus requires an objective risk of harm and a 
subjective awareness of that harm. Farmer, 511 U.S. 
at 837, 114 S.Ct. 1970. We address these require-
ments – serious medical need, indifference to that 
need, and harm caused by that indifference – each in 
turn. 

 
1. “Serious medical need” 

 We recognize that a prisoner has a “serious” 
medical need if the failure to treat the condition could 
result in further significant injury or the “unnec-
essary and wanton infliction of pain.” Doty, 37 F.3d at 
546 (citing McGuckin, 974 F.2d at 1059). A height-
ened suicide risk or an attempted suicide is a serious 
medical need. See id. (citing Torraco v. Maloney, 923 
F.2d 231, 235 & n. 4 (1st Cir.1991)); see also Colburn 
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v. Upper Darby Twp., 946 F.2d 1017, 1023 (3d 
Cir.1991) (“A ‘particular vulnerability to suicide’ rep-
resents a ‘serious medical need.’ ”). 

 The district court did not decide whether sum-
mary judgment would be appropriate on the issue of 
serious medical need, although it commented that the 
evidence suggested that “Clustka’s medical needs . . . 
were not objectively serious enough to find a 14th 
Amendment violation.” We disagree. The Conns pre-
sented sufficient evidence of their mother’s objective, 
serious medical need for a reasonable jury to find in 
their favor. 

 First, the significance of Clustka’s medical evalu-
ations around the time of the choking incident and 
suicide threat is disputed and presents a question for 
the jury. It is true that Clustka underwent several 
medical evaluations in the days before and after she 
tried to choke herself in the paddy wagon, and that 
only one of these evaluations found her to be at 
serious risk of harm. The defendants argue that, for 
this reason, the evaluations establish that Clustka 
did not present a serious health risk. Their inter-
pretation, however, is not conclusive; rather, the con-
flict in the evaluations in itself raises a genuine issue 
of fact for the jury to resolve. Moreover, due to the 
police officers’ failure to report the choking incident 
and suicide threat, Clustka’s evaluators were un-
aware of those events when they assessed Clustka’s 
mental health, and their conclusions were drawn in 
the absence of significant information that would 
have supported the Conns’ position. 
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 Second, Clustka’s long and undisputed history of 
mental health problems, alcohol and substance abuse, 
and suicide threats and attempts – including suicidal 
ideation the day before the incident in the paddy 
wagon – supports the conclusion that the threat to 
Clustka’s health was objectively serious, and that if 
untreated, she was likely to suffer further significant 
injury. 

 Third, the choking incident, accompanied by 
Clustka’s threat to kill herself, constituted adequate 
objective evidence of a serious medical need. Although 
Ashton conceded that Clustka was not joking when 
she wrapped the seatbelt around her neck, the 
defendants attempt to minimize the seriousness of 
Clustka’s situation by characterizing her threats as 
“manipulative” – as an attempt to catch the officers’ 
attention and to avoid going to jail. The members of 
the jury, however, are entrusted with the responsi-
bility to weigh the officers’ interpretation of the events 
against other reasonable inferences more favorable to 
the plaintiffs. The events may appear differently to 
the jury than they purportedly did, in hindsight, to 
Ashton and Robertson. To the jury, that Clustka at-
tempted to choke herself with a seatbelt and screamed 
at the defendants that they should kill her or she 
would kill herself may, by itself, be sufficient to estab-
lish her serious medical need. This is particularly so 
since the Conns presented evidence that suicide 
threats by detainees must always be taken seriously. 

 The defendants contend that, even if Clustka 
truly intended to harm herself, there was no genuine 
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possibility that she would have succeeded in killing 
herself in the paddy wagon. The defendants argue, 
rather callously, that the seatbelt would have slack-
ened if and when she passed out, and that Clustka 
was therefore at no real risk of dying. This, of course, 
is beside the point. Whether Clustka’s life was in dan-
ger en route to the jail does not affect the more impor-
tant question whether Clustka was at a heightened 
risk of killing herself in the near future, as she 
ultimately did – a heightened risk that itself presents 
a serious medical need. It is not necessary, moreover, 
that a serious medical need imminently result in 
death – an attempted suicide is sufficient. See Doty, 
37 F.3d at 546 (citing Torraco, 923 F.2d at 235 & n. 4). 

 An objective juror could certainly conclude that 
in light of all the circumstances Clustka’s actions 
evidenced a serious medical need. The defendants’ 
attempts to cast doubt on the gravity of Clustka’s 
words and actions merely create a fact question for 
the jury to resolve. We conclude, therefore, that the 
Conns have raised a genuine issue of material fact as 
to the question of serious medical need. 

 
2. “[D]efendant’s response to the need 

was deliberately indifferent” 

 To demonstrate the second prong – deliberate 
indifference – plaintiffs must show that the officers 
were (a) subjectively aware of the serious medical need 
and (b) failed to adequately respond. Farmer, 511 U.S. 
at 828, 114 S.Ct. 1970. 
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a. Subjective awareness 

 To be liable under the Eighth Amendment for 
denial of medical treatment to a detainee, an official 
must “know[ ]  of and disregard[ ]  an excessive risk to 
inmate health or safety; the official must both be 
aware of facts from which the inference could be 
drawn that a substantial risk of serious harm exists, 
and he must also draw the inference.” Farmer, 511 
U.S. at 834, 837, 114 S.Ct. 1970. In other words, the 
official must demonstrate a subjective awareness of 
the risk of harm. 

 Ashton and Robertson do not dispute that they 
witnessed Clustka wrapping a seatbelt around her 
neck and yelling that she wanted to die. Rather, they 
assert that they did not believe Clustka’s actions to be 
a “serious” threat or attempt of suicide. Put in Far-
mer’s terms, they contend that they did not “draw the 
inference,” id., that Clustka was genuinely at risk 
despite being “aware of facts from which the inference 
could be drawn,” id. According to the officers, Clust-
ka’s actions seemed to them an attempt at manipu-
lation. Once she realized that she was being 
transported to jail, Clustka tapped repeatedly on the 
surveillance camera to get the officers’ attention but 
received no response. By wrapping the seatbelt around 
her neck, they explain, she was merely resorting to 
more dramatic measures to get the officers’ attention, 
stop the paddy wagon, and avoid going to jail. The 
officers, moreover, recall discounting the seriousness 
of her actions on account of her state of intoxica- 
tion. They also argue that Clustka could not have 
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succeeded in killing herself because the seatbelt 
would have slackened around her neck once she 
passed out, thus her threat of suicide could not have 
been serious. 

 We may not affirm the district court’s grant of 
the defendants’ motion for summary judgment, how-
ever, simply on the basis of the defendants’ assertions 
as to their own state of mind. Proof of “subjective 
awareness” is not limited to the purported recollec-
tions of the individuals involved. “Whether [an] 
official had the requisite knowledge of a substantial 
risk is a question of fact subject to demonstration in 
the usual ways, including inference from circumstan-
tial evidence.” Farmer, 511 U.S. at 842, 114 S.Ct. 
1970. Indeed, in certain circumstances, “a factfinder 
may conclude that [an] official knew of a substantial 
risk from the very fact that the risk was obvious.” Id. 
(internal quotations omitted). Here, there is sufficient 
circumstantial evidence to create a genuine issue of 
fact regarding defendants’ subjective awareness of 
Clustka’s serious medical need. 

 First, the Conns have presented evidence from 
which the jury could conclude that Clustka’s medical 
need was so obvious that Ashton and Robertson must 
have been subjectively aware of it, despite their later 
denial of that awareness. Clustka attempted to choke 
herself with a seat belt and screamed something to 
the effect of “kill me or I’ll kill myself ”; these are 
warning signs that are difficult for any observer to 
miss. The officers, moreover, admittedly knew that 
Clustka was mentally unstable and that she was 
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undergoing a particularly stressful time. Clustka’s 
detail report – which the officers requested and re-
viewed – cautioned: “violent tendencies, known to 
abuse substances, alcoholic, and other mental health 
problems.” The report also indicated that Clustka’s 
mother had obtained a restraining order against her. 
A reasonable jury could conclude that the officers’ 
knowledge of Clustka’s mental and emotional insta-
bility, coupled with their observation of her dangerous 
behavior, in fact produced a subjective awareness 
that Clustka was at acute risk of harm and suffered a 
serious medical need. 

 Second, the Conns offer circumstantial evidence 
to explain why the officers might have failed to report 
the incident even if they were subjectively aware of 
Clustka’s medical need. Both officers believed that 
failing to handcuff Clustka while transporting her, 
and failing to fasten her into her seat belt once she 
unbuckled it, were violations of policy.4 Had they re-
ported the incident, they would have had to report 
their own misconduct. A jury could reasonably con-
clude that the officers had a motive for remaining 
silent. 

 Finally, Ashton’s comments both during and after 
the incident in the paddy wagon establish a genuine 

 
 4 It appears that this belief was not well-founded, and that 
the defendants may not have violated policy after all. That, how-
ever, is irrelevant; what matters is that the officers believed 
their actions violated policy and that they may have feared that 
the policy violation would be discovered. 
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question of fact regarding his subjective awareness of 
the seriousness of Clustka’s condition – as well as his 
discomfort with the way in which he and Robertson 
handled the situation. Ashton recalls telling Robert-
son at the time of the incident that Clustka “was 
trying to choke herself.” The next day – the day be-
fore Clustka committed suicide – Ashton approached 
a senior officer expressing his discomfort with what 
had transpired. Later, when Ashton found out about 
Clustka’s suicide, he told one deputy that Clustka had 
“attempted to choke herself ” in the paddy wagon. 
A second deputy reported the following conversation: 

[Ashton] stated that “she looked out the back 
window and once she realized she was com-
ing to Parr [the prison] she tried to hang 
herself in the wagon.” He stated that he was 
“new” and therefore asked his (unidentified) 
partner and senior officer if they needed to 
write a report regarding the suicide attempt. 
He stated that his partner declined the idea 
of documenting this occurrence, therefore he 
did not. 

(emphasis supplied). Ashton went on to say that he 
would write a report and that his “sergeant will be 
pissed.” These statements – both contemporaneous 
and after-the-fact – could support a reasonable jury’s 
conclusion that Ashton, at least, was subjectively 
aware of Clustka’s serious medical need. That he 
brought his concerns to Robertson’s attention is a 
factor to consider with respect to whether Robertson 
was also subjectively aware of the problem. 
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 We hold that, cumulatively, the above evidence is 
sufficient to create a material issue of fact on the 
question of the subjective awareness of both officers. 
This is particularly so because “questions involving a 
person’s state of mind are generally factual issues 
inappropriate for resolution by summary judgment.” 
Mendocino Envtl. Ctr. v. Mendocino County, 192 F.3d 
1283, 1302 (9th Cir.1999) (quotation and internal 
alterations omitted). We, of course, “may not make 
credibility determinations or weigh conflicting evi-
dence.” Bator v. Hawaii, 39 F.3d 1021, 1026 (9th 
Cir.1994). We must leave the question of subjective 
awareness to the jury. 

 
b. “Failure to respond” 

 The officers did not take Clustka to the Medical 
Center, nor did they report her behavior to jail 
personnel or to their supervising sergeant; they did 
not even write an incident report on the day that 
Clustka tried to choke herself. The defendants do not 
argue that, if we find that the officers were subjec-
tively aware of Clustka’s serious medical need, they 
nonetheless responded appropriately. The defendants 
are not, therefore, entitled to summary judgment on 
the ground that the officers responded adequately to 
the situation presented. 

 
3. “[H]arm caused by the indifference” 

 The question of causation is closer. We are satis-
fied, nonetheless, that the Conns presented sufficient 
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evidence of actual and proximate causation to defeat 
summary judgment and give rise to a jury question 
whether the officers’ omissions caused Clustka’s even-
tual suicide. 

 
a. Cause in fact 

 The officers’ failure to report the choking incident 
and suicide threat “is the actual cause of [the] injury 
only if the injury would not have occurred ‘but for’ 
that conduct.” White v. Roper, 901 F.2d 1501, 1505 
(9th Cir.1990) (citing W. Prosser & W. Keeton, The 
Law of Torts [hereinafter “Prosser & Keeton”] § 41, at 
266 (5th ed.1984)). “The requisite causal connection 
can be established not only by some kind of direct 
personal participation in the deprivation, but also by 
setting in motion a series of acts by others which the 
actor knows or reasonably should know would cause 
others to inflict the constitutional injury.” Johnson v. 
Duffy, 588 F.2d 740, 743-44 (9th Cir.1978). The Conns 
contend that had the officers responded appropriately 
to her attempted choking and suicide threat, Clustka 
would not have committed suicide at the time she did 
and that the officers’ failure to respond set in motion 
a sequence of events in which Clustka did not receive 
the medical treatment she urgently needed. We agree 
that the Conns have presented sufficient material 
evidence on cause in fact such that a jury could rea-
sonably find in their favor. 

 The Conns argue that, had the officers prop- 
erly responded to the choking incident and threat of 
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suicide in either of two ways, they would have pre-
vented her suicide less than 48 hours later. In 
support of this assertion, they presented expert tes-
timony to establish the appropriate procedures for 
handling detainees who threaten suicide-procedures 
that were not followed here. Based on this testimony, 
the Conns assert that first, the officers could have 
properly taken Clustka directly to the hospital under 
a Legal 2000 procedure and reported the incident to 
hospital staff. Second, the officers could have con-
tinued on to the jail and reported the incident to jail 
personnel upon their arrival. At that point, jail 
personnel would have either (1) rejected Clustka at 
the door and sent her to the hospital, since the jail 
cannot provide medical treatment during civil pro-
tective custody; or (2) admitted her and placed her 
under suicide watch until she was detoxified, then 
evaluated her and sent her to the hospital under a 
Legal 2000. According to the plaintiffs, under either 
of these procedures Clustka would have received 
timely suicide intervention services by trained medi-
cal personnel who had full information about her 
most recent suicide attempt. At this point, she would 
have been kept in the hospital for up to 72 hours or 
would have, in some other way, received appropriate 
services in response to her acute risk of suicide. 

 Defendants counter that the outcome of either of 
these procedures “amount[s] to mere speculation.” 
They point to the fact that on two occasions, including 
on April 26, Clustka was evaluated at the emergency 
room and released soon thereafter without being 
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transferred to a psychiatric facility. On three occa-
sions between 2001 and 2005 when Clustka was 
transferred to NMHI, she did not stay there longer 
than a day. Defendants note that each time a patient 
is seen at the emergency room, the medical evalua-
tion is based solely on the patient’s psychological 
state at that moment. Because Clustka did not physi-
cally harm herself while in CPC on April 26, there is 
reason to think that she was no longer suicidal at the 
moment she was released. Consequently, had she 
been evaluated by medical staff at the prison or 
hospital at that time, even had the medical staff been 
fully informed of the choking incident and suicide 
threat, she may well have been released from the jail 
or from the emergency room without further inter-
vention. Finally, defendants argue that even if the 
officers had notified jail or hospital personnel of 
Clustka’s actions and she had been flagged as a sui-
cide risk, if she had been released on April 26 (from 
either CPC or the emergency room), the information 
about the choking incident and suicide threat would 
not have been passed along to the jail intake person-
nel when Clustka was detained the next day on the 
misdemeanor charge; therefore, she would not have 
been put on suicide watch or treated any differently 
than she was.5 The jail keeps minimal documentation 

 
 5 The jail already was aware that a month earlier, Clustka 
had been put on suicide watch at the prison and that she had a 
history of mental health problems. For that reason she was 
placed in the mental health unit. Nonetheless, without the 

(Continued on following page) 
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regarding CPC detainees – apparently for privacy 
reasons – since these detainees have not been charged 
with a crime and are merely in custody for their own 
protection. As a result, there is an information gap 
between CPC and the criminal detention facilities at 
the jail, and mental health information about CPC 
detainees will generally be inaccessible if those indi-
viduals are later detained on a criminal charge. 
When, after being released on April 26, Clustka was 
picked up the next day on a misdemeanor charge, un-
less the same intake nurse was on duty as on the day 
before, it is likely that no one at the jail would have 
known that she had been flagged as a suicide risk in 
CPC the previous day, and her treatment would have 
been no different. 

 When presented to the jury, the defendants’ argu-
ment may well succeed. It is not, however, sufficient 
to warrant judicial determination of causation as a 
matter of law. The defendants’ argument rests on the 
questionable assumption that knowledge of Clustka’s 
second suicide threat in two days, if reported upon 
her arrival at the jail or at a hospital, would not have 
raised an alarm for medical personnel such that 
Clustka would have received more precautionary 
treatment than she otherwise did. It presupposes, 
moreover, that any such treatment would have been 
ineffective and that, regardless, the subsequent events 

 
information about her most recent suicide attempt/threat, she 
was not placed on suicide watch on April 27, 2005. 
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would have occurred when they did. It makes little 
sense, however, to argue that the failure to provide 
access to suicide prevention services has no causal 
effect on a suicide that transpires less than 48 hours 
later. If suicide intervention is expected to have no 
impact on whether someone attempts suicide, why 
would the City ever bother with the Legal 2000 proce-
dure? Suicide prevention services are designed to 
assess the patient and release her only after a deter-
mination that she is no longer at risk. In Clustka’s 
case, this determination was never made by someone 
who had all the requisite information about her psy-
chological instability at the time. A jury could reason-
ably find that the defendants’ failure to report critical 
information rendered the subsequent medical evalua-
tions ineffectual. Clustka’s suicide might well have 
been prevented by effective medical intervention – 
such as holding her on a Legal 2000 for up to 72 
hours – but that intervention would likely have 
occurred only if the crucial information about the 
choking incident and suicide threat were known by 
the persons making the necessary determinations. 

 We cannot affirm the grant of a motion for sum-
mary judgment where, as here, each side has gar-
nered substantial evidence in support of its position, 
and important facts, including the proper intake 
procedures for an intoxicated, suicidal detainee, re-
main in dispute. The Conns have presented evidence 
that knowledge of Clustka’s suicide attempt and 
threat of future suicide would have made a difference 
in her medical evaluation, treatment and supervision. 
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We construe that evidence in the light most favorable 
to the Conns. McDonald, 548 F.3d at 778. There need 
only be “evidence in the record to support the infer-
ence that if medical staff had evaluated [Clustka], 
prevented [her] from entering the jail, and directed 
[her] to a mental hospital [Clustka] almost certainly 
would have received the care [s]he needed, rather 
than face conditions that worsened [her] outlook.” 
Gibson, 290 F.3d at 1190. As the Conns have met 
their burden, we will leave the jury to its proper func-
tion of assessing the weight and credibility of that 
evidence as well as that presented by the defendants. 
See Bator, 39 F.3d at 1026. 

 
b. Proximate cause 

 “Once it is established that the defendant’s 
conduct has in fact been one of the causes of the 
plaintiff ’s injury, there remains the question whether 
the defendant should be legally responsible for the 
injury.” White, 901 F.2d at 1506 (citing Prosser & 
Keaton, § 42 at 272-73). The officers’ conduct “is not 
the proximate cause of [Clustka’s] alleged injuries if 
another cause intervenes and supersedes [their] lia-
bility for the subsequent events.” Id. (quoting Restate-
ment (Second) of Torts §§ 440-53 (1965)). However, 
“foreseeable intervening causes . . . will not supersede 
the defendant’s responsibility.” Id. (citing Prosser & 
Keeton, § 44 at 303-04) (emphasis added). If “reason-
able persons could differ” over the question of foresee-
ability, “summary judgment is inappropriate and the 
question should be left to the jury.” Id. 
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 Where defendant’s actions are a “moving force” 
behind a series of events that ultimately lead to a 
foreseeable harm, defendant is not relieved of liability 
on account of the intervening acts. See id; see also 
Duffy, 588 F.2d at 743; Cabrales v. County of Los 
Angeles, 864 F.2d 1454 (9th Cir.1988), vacated, 490 
U.S. 1087, 109 S.Ct. 2425, 104 L.Ed.2d 982 (1989), 
reinstated, 886 F.2d 235 (9th Cir.1989). In White, de-
fendant prison guards tried to force the plaintiff into 
a violent inmate’s cell; the plaintiff resisted, attempted 
to run, and subsequently suffered injury from the 
guards. 901 F.2d at 1503. We held that the defen-
dants’ actions were a “moving force” behind the plain-
tiff ’s attempt to run and that, because it was 
foreseeable that the plaintiff would resist entering 
the cell, his attempt to run was not an intervening 
cause. Id. at 1505-06. In Cabrales, which involves 
municipal rather than individual liability, an inmate 
made a suicidal gesture while in isolation, after 
which prison officials released him to the general jail 
population. Cabrales, 864 F.2d at 1457. Subsequently, 
he got into a fight and was subjected to ten days in 
isolation, during which time he committed suicide. Id. 
We held that the County’s inadequate provision of 
psychiatric care was a “moving force” behind the 
suicide. Id. at 1461. Similarly, a jury could reasonably 
find that the officers’ failure to respond to Clustka’s 
suicidal actions was a “moving force” behind her 
suicide. 

 Defendants argue that two principal interven- 
ing causes of Clustka’s suicide supersede whatever 
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responsibility they might otherwise have had for 
causing her death. First, they argue that because 
Clustka was medically evaluated three times after 
the choking incident and suicide threat and each time 
determined not to be at risk of suicide, her suicide 
could not have been caused by the officers’ failure to 
report it. We disagree. At none of the three examina-
tions, two of which were cursory jail admission 
screenings, was potential suicide a cause for or the 
subject of the review. When medical examiners have 
insufficient information about the patient they are 
diagnosing, they are likely to give an inaccurate 
diagnosis. By failing to report Clustka’s choking and 
threat of suicide, the officers rendered these reviews 
of little value. More important, by doing so, they 
foreseeably undermined her access to effective medi-
cal evaluations and adequate mental health care. A 
jury could reasonably conclude that notwithstanding 
the subsequent uninformed medical reviews, the fail-
ure to take action following the incident in the paddy 
wagon was a moving force and proximate cause of 
Clustka’s suicide. 

 Second, defendants argue that Clustka’s subse-
quent arrest and detention on a misdemeanor charge 
was an intervening stressor that directly caused the 
suicide, breaking the chain of causation. Again, how-
ever, plaintiffs have presented sufficient material 
evidence to raise a jury question on the issue of fore-
seeability. Even if she had not been detained again, it 
was clear from the officers’ direct observations of 
Clustka and from her detail report that she was 
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mentally unstable, that she suffered from alcohol and 
substance abuse, and that she was having family 
troubles that exacerbated these problems. In these 
circumstances, an incident that would further desta-
bilize her – whether detention or some other similar 
intervening force – was entirely foreseeable. 

 Construing all the evidence in the light most 
favorable to the Conns, McDonald, 548 F.3d at 778, 
we conclude that they have presented sufficient evi-
dence of foreseeability that the question of proximate 
cause must be decided by a jury. 

 
B. Qualified immunity 

 We next assess whether summary judgment is 
warranted because the defendants are entitled to 
qualified immunity. We apply a two-part inquiry: 
First, did the defendants’ actions violate the Consti-
tution? Second, if so, was the right violated clearly 
established? Saucier v. Katz, 533 U.S. 194, 201, 121 
S.Ct. 2151, 150 L.Ed.2d 272 (2001); Pearson v. Calla-
han, ___ U.S. ___, ___, 129 S.Ct. 808, 818, 172 L.Ed.2d 
565 (2009) (holding the “sequence set forth [in Sau-
cier] is often appropriate” but not mandatory). Having 
determined that there is a question for the jury on 
the first prong, we consider whether we should 
nonetheless affirm the grant of summary judgment at 
this stage because the constitutional rights at issue 
have not been clearly established. This second inquiry 
“must be undertaken in light of the specific context 
of the case, not as a broad general proposition. . . .” 
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Saucier, 533 U.S. at 201, 121 S.Ct. 2151. “The rele-
vant, dispositive inquiry in determining whether a 
right is clearly established is whether it would be 
clear to a reasonable officer that his conduct was un-
lawful in the situation he confronted.” Id. at 202, 121 
S.Ct. 2151. Officers are entitled to qualified immunity 
if they reasonably misapprehend how the law would 
govern in their particular situation. Id at 205, 121 
S.Ct. 2151. 

 Qualified immunity is not warranted here. It is 
clearly established that the Eighth Amendment pro-
tects against deliberate indifference to a detainee’s 
serious risk of suicide. See Cabrales, 864 F.2d 1454; 
Cavalieri v. Shepard, 321 F.3d 616, 621 (7th Cir.2003); 
Colburn, 946 F.2d at 1023. When a detainee attempts 
or threatens suicide en route to jail, it is obvious that 
the transporting officers must report the incident to 
those who will next be responsible for her custody 
and safety. Thus, the constitutional right at issue 
here has been clearly established. Nevertheless, for 
the same reason that we cannot determine at sum-
mary judgment whether a constitutional violation oc-
curred, a grant of summary judgment to either party 
with regard to qualified immunity would be inappro-
priate. 

 
C. Municipal liability 

 Under Monell, a municipality is a legal “person” 
subject to liability under § 1983 for injuries it inflicts 
through deliberate indifference. Monell v. Dep’t of 
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Social Servs. of City of N.Y., 436 U.S. 658, 690-91, 98 
S.Ct. 2018, 56 L.Ed.2d 611 (1978). Municipal liability 
may be established on account of the city’s deliberate 
acts or omissions; liability under the theory of respon-
deat superior, however, is insufficient to support a 
§ 1983 violation. Id. at 691, 98 S.Ct. 2018; Gibson, 
290 F.3d at 1185-86. Municipal liability for a failure 
to act requires a showing “(1) that a [municipal] 
employee violated the plaintiff ’s constitutional rights; 
(2) that the [municipality] has customs or policies 
that amount to deliberate indifference; and (3) that 
these customs or policies were the moving force be-
hind the employee’s violation of constitutional rights.” 
Long v. County of L.A., 442 F.3d 1178, 1186 (9th 
Cir.2006) (citing Gibson, 290 F.3d at 1193-94). Be-
cause we have denied the defendants’ motion for sum-
mary judgment on the constitutional claims against 
Robertson and Ashton, the first prong has been met 
for the purposes of summary judgment here as well. 

 The Conns seek to establish municipal liability 
on account of four separate omissions: (1) failure to 
train; (2) failure to adopt and implement policies; 
(3) failure to address Officer Robertson’s deficient per-
formance; and (4) failure to discipline. We consider 
each of these claims in turn. 

 
1. Failure to Train 

 “Only where a failure to train reflects a ‘delib-
erate’ or ‘conscious’ choice by a municipality . . . can a 
city be liable for such a failure under § 1983.” City of 
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Canton v. Harris, 489 U.S. 378, 389, 109 S.Ct. 1197, 
103 L.Ed.2d 412 (1989). Deliberate indifference by 
the municipality may be established where “a viola-
tion of federal rights may be a highly predictable 
consequence of a failure to equip law enforcement 
officers with specific tools to handle recurring situa-
tions.” Long, 442 F.3d at 1186 (quoting Bd. of County 
Comm’rs v. Brown, 520 U.S. 397, 409, 117 S.Ct. 1382, 
137 L.Ed.2d 626 (1997)). 

 Under this standard, the Conns have established 
a genuine issue of fact for the jury on the question of 
the City of Reno’s failure to train. First, they have 
provided substantial evidence in the form of deposi-
tion testimony that before Clustka’s suicide the City 
did, in fact, fail to train its officers in suicide pre-
vention and the identification of suicide risks. The 
City of Reno has not provided any evidence to the 
contrary. 

 Second, plaintiffs have provided evidence that 
officers predictably face situations where they must 
assess and react to suicide risks in order to prevent 
grave harm to people under their protection. Suicide 
is a leading cause of death in American prisons, 
Shevon L. Scarafile, “Deliberate Indifference” or Not, 
51 Vill. L.Rev. 1133, 1133-34 & n.4 (2006), and Clust-
ka’s suicide was one of six in less than two years at 
the Washoe County Jail. While police officers are not 
prison guards, they are the first law enforcement 
officials to deal with detainees – and they do so in 
highly stressful situations. Robertson testified that 
over the course of his career, he has encountered 
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between 500 and 1,000 people threatening to kill 
themselves. Police officers frequently take mentally 
ill detainees to the hospital on Legal 2000s. The fail-
ure to train officers on how to identify and when to 
report suicide risks produces a “highly predictable 
consequence”: that police officers will fail to respond 
to serious risks of suicide and that constitutional 
violations will ensue. 

 Finally, plaintiffs have made an adequate show-
ing that, had the City trained its officers, the viola-
tion of Clustka’s constitutional rights could have been 
avoided. For a policy to be a moving force behind the 
violation of a constitutional right, the failure of the 
policy or omission must be “closely related to the 
ultimate injury.” Gibson, 290 F.3d at 1196 (quoting 
Canton, 489 U.S. at 391, 109 S.Ct. 1197). Here, Rob-
ertson and Ashton believed that they had the discre-
tion not to report the choking incident and suicide 
threat in the paddy wagon. Had they been trained in 
suicide prevention, there is a reasonable probability 
that they would have responded differently and re-
ported to the jail that Clustka was at risk of suicide, 
or taken her directly to the hospital. 

 For these reasons, plaintiffs have presented suffi-
cient evidence to establish a genuine issue of fact 
with respect to municipal liability for failure to train. 
Because the City failed to train its police officers in 
suicide prevention, a reasonable jury could find that 
the City’s “customs or policies . . . amount to delib-
erate indifference;” and because Ashton and Rob-
ertson, who never received such training, failed to 
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respond appropriately by reporting the incident in the 
paddy wagon, there is sufficient evidence for a rea-
sonable jury to find “that these customs or policies 
were the moving force behind the employee[s’] viola-
tion of constitutional rights.” Long, 442 F.3d at 1186. 
“[W]hether a local government has displayed a policy 
of deliberate indifference to the constitutional rights 
of its citizens is generally a jury question.” Gibson, 
290 F.3d at 1194-95. We are compelled to deny the 
motion for summary judgment on municipal liability 
for failure to train. 

 
2. Failure to Adopt and Implement 

Policies 

 Plaintiffs also challenge the lack of an official, 
written policy on suicide prevention. “This Court con-
sistently has found that a county’s lack of affirmative 
policies or procedures to guide employees can amount 
to deliberate indifference, even when the county had 
other general policies in place.” Long 442 F.3d at 
1189. 

 The Conns assert – and appear to be correct – 
that there was no written policy on reporting suicide 
threats at the time of Clustka’s suicide,6 although 
there were written policies regarding the Legal 2000 
procedure. The absence of any written policy is sup-
ported by the fact that neither Robertson nor Ashton 

 
 6 Deputy Chief Johns was “not sure” if there was a written 
policy requiring officers to report suicide threats. 
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was disciplined for failing to report Clustka’s suicide 
threat, although each received negative comments 
about the incident in their annual evaluation. Post-
event evidence, such as this, is admissible to prove 
the absence of a municipal defendant’s policy or prac-
tice. Henry v. County of Shasta, 132 F.3d 512, 520 
(9th Cir.1997). 

 Shortly after Clustka’s suicide, moreover, the 
City implemented a new suicide prevention policy. At 
intake in the jail, the arresting officer must now fill 
out a form answering a series of questions concerning 
the detainee’s mental health, including questions 
about suicide risk. This is further evidence that as of 
April 26, 2006 no such policy had been adopted and 
implemented.7 

 As the Conns have presented sufficient evidence 
of a failure to adopt and implement suicide-prevention 
policies so as to give rise to a jury question, the rest of 
our analysis mirrors that which we described above 
regarding the failure to train. Given the predictability 
of suicide risk among detainees, and the likelihood 
of constitutional violations if suicide threats go un-
reported, the plaintiffs have presented a genuine 
issue for the jury on whether the failure to adopt 
and implement policies on suicide prevention was 

 
 7 The evidence of the new policy is admissible solely as 
evidence of the absence of an earlier policy and not for the pur-
pose of proving negligence or culpable conduct of any kind. See 
Fed.R.Evid. 407. 
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deliberately indifferent, and whether that deliberate 
indifference was a “moving force” behind the violation 
of Clustka’s constitutional rights. 

 
3. Failure to address the deficient per-

formance of Officer Robertson 

 Whatever Robertson’s on-the-job weaknesses may 
have been, there is no evidence in the record that the 
municipality should have known – or did know – that 
Robertson would be likely to show deliberate indiffer-
ence in circumstances such as these. Moreover, the 
causal link between the City’s failure to address his 
deficient performance in other aspects of his job and 
his failure to respond appropriately here is tenuous at 
best. Accordingly, we affirm the grant of summary 
judgment on this issue. 

 
4. Failure to discipline 

 Robertson and Ashton were not disciplined in any 
way for their misconduct in failing to report the chok-
ing incident and suicide threat. They each received 
some negative comments about their handling of the 
situation in their annual reports, written by their 
supervising sergeant. 

 A failure to discipline is not a separate ground for 
establishing municipal liability. Rather, it is evidence 
that tends to establish the absence of or failure to en-
force a policy on suicide prevention. We will therefore 
affirm the district court’s grant of summary judgment 
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on this issue as well, without commenting on the 
admissibility of the particular evidence regarding the 
two officers for the purpose described above. 

 
IV. CONCLUSION 

 Clustka’s surviving children have presented suffi-
cient evidence to survive summary judgment on the 
large majority of the claims brought under § 1983. On 
the basis of the evidence presented by the Conns, the 
jury could reasonably find that Clustka demonstrated 
a serious medical need when she attempted to choke 
herself with a seatbelt in the paddy wagon and 
threatened to kill herself; that Ashton and Robertson 
were deliberately indifferent to that medical need; 
and that their indifference was a factual and proxi-
mate cause of Clustka’s death. On the basis of the 
Conns’ evidence, a jury could also reasonably deter-
mine that the City of Reno’s failure to train its law 
enforcement officials and implement written policies 
on suicide prevention constituted deliberate indiffer-
ence and were, independently, a moving force behind 
Ashton and Robertson’s violation of Clustka’s consti-
tutional rights. 

 We therefore reverse the district court’s grant of 
the defendants’ motion for summary judgment with 
respect to individual and municipal liability, with the 
exception that we affirm the grant of summary judg-
ment with respect to the City’s failure to address 
Robertson’s deficient performance and its failure to 
discipline the individual officers. The case is remanded 
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to the district court for further proceedings consistent 
with this opinion. 

 REVERSED and REMANDED. 
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APPENDIX B 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 
 
CHARLA CONN, et al., 

      Plaintiffs, 

vs. 

CITY OF RENO, et al., 

      Defendants. 

)
) 
) 
) 
) 
) 
) 

3:05-cv-00595-HDM-RAM

ORDER 

(Filed Mar. 8, 2007) 

 
 Before the court is the defendants’ motion for 
summary judgment (#49). Plaintiffs have opposed 
(#53), and defendants have replied (#58). 

 Plaintiffs Charla and Dustin Conn bring this 
action against the City of Reno and its officers Ryan 
Ashton and David Robertson pursuant to 42 U.S.C. 
§ 1983 for the alleged violation of the constitutional 
rights of their mother, Brenda Clustka.1 Plaintiffs’ 
claims stem from Clustka’s April 28, 2005, suicide 
while a pretrial detainee in Washoe County Jail 
(“WCJ”) and are based on the individual defendants’ 
interaction with Clustka on April 26, 2005. 

 On March 19, 2005, Reno Police Department 
(“RPD”) officers, among them defendant Ashton, 
arrested Clustka for misdemeanor domestic battery 

 
 1 Charla Conn appears both individually and on behalf of 
Clustka’s estate. 
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after a dispute she had with her mother at their 
shared residence. Clustka was booked into WCJ. The 
next day she was placed on suicide watch for about 4 
hours after making comments about “not being able 
to make it in jail.” (Pl. Mot.,2 Exs. 4-6; Def. Mot. at 3). 
Clustka remained at WCJ for more than a month, 
during which time her mother applied for and re-
ceived a temporary protective order (“TPO”) that 
required Clustka to stay away from her house and be 
accompanied by RPD when retrieving her belongings. 
(Def. Mot. at 3). Clustka was released from WCJ on 
April 22. (Id.) 

 On April 25, Clustka and her mother had a 
verbal altercation when she told her mother she 
would overdose on her anxiety medication. Her 
mother called 911 at 8 a.m. and reported that Clustka 
had threatened to kill herself. (Def. Mot. at 3). RPD 
officers responded and took Clustka to Washoe Medi-
cal Center (“WMC”) to be evaluated for an involun-
tary commitment to a mental health facility. She was 
admitted to the emergency department of the hospital 
at about 9:30 a.m. She was examined by WMC staff, 
and she denied to the staff that she had ever made 
any suicide threats or attempts. Clustka was then 
transferred to Northern Nevada Mental Health 

 
 2 Pl. Mot. refers to plaintiff ’s motion for partial summary 
judgment, submitted on November 3, 2005, which is not before 
the court. 
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Institute (“NNMHI”) on a Legal 2000 commitment.3 
(Id. Ex. B). She arrived at NNMHI at around 4:30 
p.m. NNMHI staff held her overnight and released 
her around 9:30 a.m. on April 26 after determining 
she was a “low risk of harm.” (Id. Ex. C). Upon her 
release, Clustka was given back the anxiety medi-
cation on which she had threatened to overdose the 
day before. (Id.) 

 At around 2 p.m. that same day, Regional 
Emergency Medical Services Authority (“REMSA”) 
responded to a 911 call from a motorist reporting that 
a woman (Clustka) was passed out on a sidewalk. 
Finding Clustka intoxicated, REMSA called RFD to 
take her into Civil Protective Custody4 (“CPC”). (Def. 
Mot. at 4; Pl. Opp’n Ex. 6). Defendants Ashton and 
Robertson responded. (Pl. Opp’n Ex. 6). They found 
Clustka intoxicated, and described her as having red, 
watery eyes, slurred speech, and difficulty walking. 
(Pl. Opp’n Ex. 8 (Ashton Dep. at 10:21-11:2; 22:5-8)). 
A preliminary breath test registered her blood alcohol 
level at .10%. (Id. Ex. 6). When the officers told 

 
 3 Legal 2000 is an emergency admission procedure whereby 
mentally ill people deemed to be a danger to themselves or 
others may be involuntarily committed to a mental health 
facility for up to 72 hours. See Nev. Rev. Stat. §§ 433A.115, 
433A.150 et seq. 
 4 Under Nev. Rev. Stat. § 458.270, a person found in a 
public place intoxicated and unable to care for herself must be 
taken to either an alcohol abuse facility or a city or county jail 
for shelter and supervision until she is no longer under the 
influence of alcohol. 



App. 57 

Clustka they were taking her in for a CPC, she 
became belligerent, refused to get in the police 
vehicle, and, apparently aware of the outstanding 
TPO, demanded that she be taken to her mother’s 
house to retrieve her belongings. (Id. Ex. 8 (Ashton 
Dep. at 21:19-22:11); id. Ex. 9 (Robertson Dep. at 
38:17-19; 38:20-23)). Although the officers intended to 
take Clustka to WCJ, Robertson, in an attempt to 
diffuse the situation, told her they would take her 
home. (Id. Ex. 9 (Robertson Dep. at 39:4-17)). Clustka 
then calmed down; the officers helped her into the 
vehicle and fastened her seat belt, but they did not 
handcuff her. (Id. Ex. 5 (Ashton Int. at 4:12-13)). As 
they were preparing to leave for WCJ, the wants and 
warrants report received by Ashton revealed that 
Clustka had a history of violence, substance abuse, 
and mental illness. It also reflected the outstanding 
TPO, but the officers declined to serve it on Clustka 
because of her level of intoxication. (Id. Ex. 6 at 2). 

 On the way to WCJ, Clustka unfastened her seat 
belt and began walking around the vehicle and 
knocking on the surveillance camera. (Pl. Opp’n Ex. 5 
(Ashton Int. at 4:15-19)). Ashton asked whether they 
should stop to put the seat belt back on, but 
Robertson said they were almost to the jail. (Id. Ex. 6 
at 2). When they stopped at the railroad crossing near 
the jail, Clustka, who had been looking out the 
window, sat down and lapped a seat belt around her 
neck. Ashton believed Clustka engaged in this 
conduct once she realized she was going to jail and 
not to her mother’s house. (Id. Ex. 5 (Ashton Int. at 
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5:14-17); Pl. Opp’n at 8:11-14). Ashton observed 
Clustka’s action through the surveillance camera and 
told Robertson it appeared she was trying to “choke 
herself.” The officers got out of the vehicle and went 
to the back, where they removed the seat belt from 
Clustka’s neck, placed flexible handcuffs on her, and 
refastened her seat belt. (Pl. Opp’n Ex. 5 (Ashton Int. 
at 5:18-6:9); id. Ex. 6 at 2-3). As they were doing so, 
Clustka screamed, “You lied to me. Just kill me. I’ll 
just kill myself then.” (Id. Ex. 5 (Ashton Int. at 6:5-6); 
see also id. Ex. 9 (Robertson Dep. at 45:11-21) 
(describing Clustka’s words as “You lied to me, I want 
to die, kill me, you lied to me.”)). 

 After Clustka was secured, they continued on to 
WCJ, arriving around 3 p.m. When the defendants 
opened the back of the police vehicle, Clustka 
screamed again that she “wanted to die.” (Id. 
(Robertson Dep. at 46:25-47:4). Unidentified WCJ 
deputies other than the defendants removed Clustka 
from the vehicle, and while she was in the intake 
area, Clustka screamed that the officers had beat her. 
(Id. Ex. 5 (Ashton Int. at 6:15-16)). The officers told 
WCJ deputies that Clustka was disoriented. They did 
not advise anyone of the incident in the back of the 
police vehicle, nor did they report it to their 
supervisor or write an incident report that day. (Id. 
Ex. 5 (Ashton Int. at 7:10-8:8); id. Ex. 9 (Robertson 
Dep. at 46:11-24-48:4)). At WCJ, a Prison Health 
Services (“PHS”) nurse gave Clustka a standard CPC 
evaluation, which meant checking Clustka’s vital 
signs and general appearance. (See id. Ex. 7 
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(Singletary Dep. at 44:2-12)). The nurse did not note 
that Clustka appeared to be a suicide risk. (Def. 
Reply Ex. F). Clustka was held in CPC until about 
8:30 p.m., at which time she was released from the 
jail. Before she left the facility, she was served with 
the TPO. (Def. Mot. at 7). 

 Despite the TPO, Clustka returned to her 
mother’s house. At 11:30 p.m., her mother called 911 
to report that Clustka was causing a disturbance. The 
RPD officers, not the defendants, who responded 
noted that Clustka appeared grossly intoxicated, so 
they took her back to WCJ for another CPC. As her 
blood alcohol was below .08%, she was refused for 
CPC, but the officers then took her to WMC, where 
she was readmitted for observation. (Def. Mot. at 7). 
WMC released Clustka around 3 a.m. on April 27 
without sending her on to NNMHI for a Legal 2000. 
The medical staff ’s observations noted that Clustka 
was alert and oriented, and that she was being 
discharged because she didn’t want any treatment. 
(Def. Reply at 5; id. Ex. G). 

 At 2:30 p.m. on the same day, Clustka showed up 
grossly intoxicated at her mother’s house in violation 
of the TPO. After her mother called 911, Clustka was 
arrested by officers of the RPD, not the defendants, 
and taken to WCJ. There, a nurse examined Clustka, 
and although she denied being suicidal, Clustka did 
admit she was taking anxiety medication. The nurse 
put her in a red jumpsuit to indicate a high-risk 
inmate and placed her in the mental health unit of 
the jail. (Def. Mot. at 8; Def. Reply Ex. H). 
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 At 8 a.m. on April 28, Clustka was taken out of 
her cell for a video arraignment on the TPO violation. 
As Clustka returned to her cell at around 8:35 a.m. 
following the arraignment, she appeared distraught 
and was crying. (Pl. Mot. Exs. 13-15). At about 9:17 
a.m., WCJ officials found her hanging from her bed 
sheet, unresponsive. (Id. Ex. 14). Deputies cut her 
down from the sheet and administered life-saving 
measures without success. (Id. Ex. 15). She was 
pronounced dead at 9:55 a.m. (Id.) 

 Summary judgment “shall be rendered forthwith 
if the pleadings, depositions, answers to interroga-
tories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is 
entitled to judgment as a matter of law.” Fed. R. Civ. 
P. 56(c). The burden of demonstrating the absence of 
a genuine issue of material fact lies with the moving 
party, and for this purpose, the material lodged by the 
moving party must be viewed in the light most 
favorable to the nonmoving party. Adickes v. S.H. 
Kress & Co., 398 U.S. 144, 157 (1970); Martinez v. 
City of Los Angeles, 141 F.3d 1373, 1378 (9th Cir. 
1998). A material issue of fact is one that affects the 
outcome of the litigation and requires a trial to 
resolve the differing versions of the truth. Lynn v. 
Sheet Metal Workers Int’l Ass’n, 804 F.2d 1472, 1483 
(9th Cir. 1986). 

 Once the moving party presents evidence that 
would call for judgment as a matter of law at trial if 
left uncontroverted, the respondent must show by 
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specific facts the existence of a genuine issue for trial. 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 
(1986). “[T]here is no issue for trial unless there is 
sufficient evidence favoring the nonmoving party for 
a jury to return a verdict for that party. If the 
evidence is merely colorable, or is not significantly 
probative, summary judgment may be granted.” Id. at 
249-50 (citations omitted). “A mere scintilla of 
evidence will not do, for a jury is permitted to draw 
only those inferences of which the evidence is rea-
sonably susceptible; it may not resort to speculation.” 
British Airways Bd. v. Boeing Co., 585 F.2d 946, 952 
(9th Cir. 1978); see also Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579, 596 (1993) (“[I]n 
the event the trial court concludes that the scintilla of 
evidence presented supporting a position is insuf-
ficient to allow a reasonable juror to conclude that 
the position more likely than not is true, the court 
remains free . . . to grant summary judgment.”). Con-
clusory allegations that are unsupported by factual 
data cannot defeat a motion for summary judgment. 
Taylor v. List, 880 F.2d 1040, 1045 (9th Cir. 1989). 

 
A. Liability of Individual Defendants 

 To prove a violation under § 1983, a plaintiff 
must establish that the defendants (1) acting under 
color of law (2) deprived plaintiff of the rights, 
privileges, or immunities secured by the Constitution 
or the laws of the United States. Gibson v. U.S., 781 
F.2d 1334, 1338 (9th Cir. 1986). There is no dispute 



App. 62 

here that defendants were acting under the color of 
law. 

 Plaintiffs allege that defendants Ashton and 
Robertson were deliberately indifferent to Clustka’s 
serious medical need – specifically, a particular vul-
nerability to suicide. See Payne v. Churchich, 161 
F.3d 1030, 1041 (7th Cir. 1998); Est. of Abdollahi v. 
County of Sacramento, 405 F. Supp. 2d 1194, 1203-04 
(E.D. Cal. 2005). Plaintiffs maintain that Ashton and 
Robertson had a constitutional obligation to protect 
Clustka once they realized she was vulnerable, either 
by telling WCJ officials that Clustka had wrapped the 
seat belt around her neck while in the police vehicle 
or by taking her to the hospital for care on April 26. 

 Under the 8th Amendment, prison officials must 
take reasonable measures to guarantee inmate safety, 
which includes addressing serious physical and 
mental health needs. See Farmer v. Brennan, 511 
U.S. 825, 833 (1994); Hoptowit v. Ray, 682 F.2d 1237, 
1253 (9th Cir. 1982). Because Clustka was a pre-trial 
detainee, plaintiffs’ claims arise under the 14th 
Amendment Due Process Clause. See Bell v. Wolfish, 
441 U.S. 520, 535 n.16 (1979). However, because the 
rights under both the 8th and the 14th Amendments 
are comparable, the Ninth Circuit applies the same 
standards to both claims. Frost v. Agnos, 152 F.3d 
1124, 1128 (9th Cir. 1998). 

 To state a claim under the 8th and 14th Amend-
ments, plaintiffs must show (1) an objectively, suffi-
ciently serious deprivation; (2) that the individual 
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defendants were “deliberately indifferent” to Clustka’s 
health and safety – that is, they must have had a 
“sufficiently culpable state of mind,” see Farmer, 511 
U.S. at 834; Est. of Ford v. Ramirez-Palmer, 301 F.3d 
1043, 1049 (9th Cir. 2002); and (3) harm caused by 
the indifference. See Jett v. Penner, 439 F.3d 1091, 
1096 (9th Cir. 2006). 

 Plaintiffs argue that Clustka objectively required 
protection because she was in fact at risk of suicide; 
for years, she had struggled with depression and 
suicidal tendencies. (Pl. Opp’n Exs. 1-3). The issue 
before the court is whether Clustka posed an 
objective risk of suicide. 

 Defendants argue that when they interacted with 
Clustka on April 26, she was not objectively suicidal. 
In the days before her suicide, Clustka was examined 
or evaluated by a number of different medical and 
law enforcement personnel, and all of them either did 
not determine she was a suicide risk or ultimately 
released her after finding she was no longer at risk. 
First, Clustka was admitted to NNMHI on April 25, 
2005, and on admission was found to be a high risk of 
harm. Upon release, however, she was rated a low 
risk of harm, and the medications she had threatened 
to overdose on were returned to her. Second, on April 
26 the intake nurse who examined Clustka for the 
CPC initiated by Ashton and Robertson made no 
determination that Clustka was a suicide risk. 
Further, Clustka did not attempt to harm herself and 
made no suicide threats during this custody. Third, 
WMC emergency staff who evaluated Clustka in the 
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early morning hours of April 27, after she was 
released from CPC, did not note that she was a 
suicide risk, and they did not send her to NNMHI for 
a Legal 2000. Finally, the intake nurses at WCJ did 
not find that Clustka was a suicide risk and did not 
place her on a Legal 2000 when she was arrested for 
violating the TPO on April 27. 

 None of the medical personnel who examined or 
treated Clustka at the time of her release from 
NNMHI on April 26, during her two visits to WCJ on 
April 26, on her admission to WMC early April 27, 
and then at WCJ on April 27 concluded that Clustka 
posed a risk of suicide. While this evidence, that on 
the relevant dates the health officials concluded that 
Clustka was not suicidal, suggests that Clustka’s 
medical needs on April 28 were not objectively serious 
enough to find a 14th Amendment violation, the court 
does not need to decide the issue because the evidence 
is insufficient to establish as a matter of law that the 
defendants were deliberately indifferent to Clustka’s 
serious medical needs when they failed to report the 
seat belt incident or that such failure to report caused 
harm to Clustka. 

 A prison official is deliberately indifferent to a 
person’s serious medical needs where he or she 
“knows of and disregards an excessive risk to inmate 
safety.” Farmer, 511 U.S. at 837. The defendants 
must both (1) be aware of facts from which the 
inference could be drawn that a substantial risk of 
serious harm exists, and (2) they must also draw the 
inference. Id.; Toguchi v. Chung, 391 F.3d 1051, 1057 
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(9th Cir. 2004). The plaintiff “need not show that a 
prison official acted or failed to act believing that 
harm actually would befall an inmate; it is enough 
that the official acted or failed to act despite his 
knowledge of a substantial risk of serious harm.” 
Farmer, 511 U.S. at 842. 

 It is no violation if the person should have been 
aware of the risk, but was not. Toguchi, 391 F.3d at 
1057; Jeffers v. Gomez, 267 F.3d 895, 914 (9th Cir. 
2001). Because the defendant’s state of mind is a 
question of fact, it can be demonstrated “in the usual 
ways, including inference from circumstantial evi-
dence.” Farmer, 511 U.S. at 842. Knowledge may be 
inferred if a risk was obvious. Farmer, 511 U.S. at 
842; McCoy v. Terhune, 2006 WL 2374753 at *3 (E.D. 
Cal. 2006); see also Gibson v. County of Washoe, 
Nevada, 290 F.3d 1175, 1197 (9th Cir. 2002) (noting 
that a plaintiff could show that officers “must have 
known” of a risk of harm by showing the obvious and 
extreme nature of a detainee’s abnormal behavior). 
An obvious risk is one that a reasonable person would 
realize. Farmer, 511 U.S. at 842. However, “obvious-
ness per se will not impart knowledge as a matter of 
law.” McCoy, 2006 WL 2374753 at *3. 

 Defendants were aware of the following facts 
relevant to this inquiry. First, Ashton knew that 
Clustka had a history of violence, substance abuse, 
and mental problems – both from the wants and 
warrants report and from his personal interaction 
with her a month before. Second, both defendants 
noted that Clustka was disoriented and intoxicated. 
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Finally, defendants observed Clustka wrap the seat 
belt around her neck and heard her state, “You lied to 
me. Just kill me. I’ll just kill myself then,” or words to 
that effect. 

 Although the defendants’ state of mind is a 
question of fact, the plaintiffs must present sufficient 
evidence to allow a trier of fact to conclude that 
officers Ashton and Robertson believed that Clustka 
was suicidal.5 Both officers testified that they 
believed that Clustka was not trying to hurt herself 
in the police vehicle when they transported her April 
26. They reached this conclusion because: (1) based 
on Clustka’s behavior, they believed that her actions 
with the seat belt arose from anger and intoxication, 
and that she was attempting to manipulate them and 
get their attention; (2) they believed she could not 
have actually hurt herself because the seat belt would 
have slackened once she tried, and she knew the 
officers were watching her through the surveillance 
camera; and (3) when they went to the back of the 
police vehicle, Clustka had enough breath to scream 

 
 5 Plaintiffs allege that the risk was obvious to the 
defendants because they saw Clustka wrap the seat belt around 
her neck and heard her scream that she wanted to die. But these 
facts alone do not constitute an obvious risk, as reasonable 
people could come to differing conclusions as to what Clustka 
intended by that conduct. 
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at them, and there were no visible bruises or marks 
on her neck where the seat belt had been held.6 

 While the evidence suggests that the defendants’ 
failure to report the seat belt incident was a violation 
of department policy, such a violation of policy in this 
case does not create a constitutional violation. See 
Case v. Kitsap County Sheriff ’s Dep’t, 249 F.3d 921, 
929-30 (9th Cir. 2001) (citing cases from several 
circuits finding that violations of internal policies do 
not necessarily give rise to § 1983 liability). While the 
actions of Officers Ashton and Robertson in failing to 
report the seat belt incident may have been negligent 
conduct, such conduct does not create a triable issue 
of fact sufficient to support a finding of deliberate 
indifference. 

 Defendants also persuasively argue that there is 
no causal connection between their actions on April 
26 and Clustka’s injury – her suicide two days later. 
Plaintiffs contend that had defendants told WCJ staff 
about the seat belt incident, written a report, or 
taken Clustka to the hospital for treatment, “a whole 

 
 6 Robertson, in fact, says he would handle the situation 
exactly the same if it were to happen again. (Pl. Opp’n Ex. 9 
(Robertson Dep. at 130:6-8; 133:20-25)). Ashton says that he still 
does not feel that a Legal 2000 was appropriate for Clustka; 
however, if the same situation were to recur today he would 
report it to his supervisor, but only because he now knows that 
his supervisor wants such incidents reported, not because he 
believes that Clustka was trying to hurt herself. (Id. Ex. 8 
(Ashton Dep. 33:2-35:7; 83:20-85:9)). 
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safety net of precautions” would have prevented her 
suicide. 

 “When plaintiffs . . . seek to hold an individual 
defendant personally liable for damages, the causa-
tion inquiry. . . . must focus on whether the individual 
defendant was in a position to take steps to avert 
[the injury] but failed to do so intentionally or with 
deliberate indifference.” Leer v. Murphy, 844 F.2d 
628, 633 (9th Cir. 1988). Even assuming that 
plaintiffs could show deliberate indifference, they still 
must prove that the indifference was the “actual and 
proximate cause” of the deprivation of Clustka’s 
rights. See id. at 634. It is sufficient for causation if 
the defendants set in motion a series of acts by others 
that they knew or reasonably should have known 
would cause others to inflict the constitutional injury. 
Kwai Fun Wong v. U.S., 373 F.3d 952, 966 (9th Cir. 
2004). 

 Clustka’s claim is premised on the fact that 
defendants deprived her of “avenues of protection” to 
prevent her suicide. As Clustka was released from the 
custody imposed by the defendants after less than six 
hours without any medical incidents and was free to 
seek (and indeed did receive) medical attention on her 
own, the claim is most properly cast as delayed 
medical treatment. 

 When the 8th Amendment deprivation is a 
failure to treat a serious medical need, deliberate 
indifference requires showing (a) a purposeful act or 
failure to respond to a prisoner’s pain or possible 
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medical need; and (b) harm caused by the indiffer-
ence. See Jett, 439 F.3d at 1096. Although the Ninth 
Circuit does not require a de minimis physical injury 
to sustain an 8th Amendment claim, Oliver v. Keller, 
289 F.3d 623, 628 (9th Cir. 2002), a delay in medical 
treatment is a sustainable claim only if a resulting 
harm is shown. See Berry v. Bunnell, 39 F.3d 1056, 
1057 (9th Cir. 1994). 

 The harm presented by the facts of this case is 
Clustka’s suicide. The failure to provide Clustka 
medical attention for about six hours while she was 
in CPC resulted in no harm; Clustka did not injure or 
attempt to injure herself while in CPC, nor did she 
try to harm herself upon release. Moreover, after her 
release but before her subsequent arrest she was 
evaluated on two separate occasions – once by a CPC 
intake nurse and the other by WMC professionals. 

 The amount of intervening medical attention 
that Clustka received is substantial in this case. 
Clustka was evaluated by a number of different 
medical professionals after her release from the CPC 
that was initiated by the defendants: (1) she was seen 
by the CPC intake nurse who refused her because her 
blood alcohol level was too low; (2) she was seen by 
WMC emergency department staff, who released her 
almost immediately; and (3) she was seen by the last 
CPC nurse upon her arrest on April 27. These 
intervening events, along with Clustka’s independent 
decision to return to her mother’s house and violate 
the TPO, defeat any claim that there was a causal 
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link between the defendants’ failure to report the seat 
belt incident and Clustka’s suicide. 

 Further, the plaintiffs have failed to present 
admissible evidence that had the defendants advised 
the intake personnel of the seat belt incident the 
course of events would have been any different. 
Plaintiffs’ argument in this regard relies entirely on 
speculation. Plaintiffs suggest that defendants had 
three options, all of which would have averted 
Clustka’s suicide. First, the defendants could have 
taken Clustka to the hospital, where she would have 
been carefully watched, thoroughly assessed, and 
transferred to a mental health institute where she 
would have been kept as long as needed. Second, the 
defendants could have told jail authorities, and the 
authorities could have refused Clustka for CPC and 
sent her to the hospital for detoxification and suicide 
assessment, thereafter to be transferred to a mental 
institute. Finally, the defendants could have told jail 
authorities, and the authorities could have kept her, 
observed her for any suicidal actions, and then put 
her on a Legal 2000 when they released her from 
CPC. 

 The evidence does not support these conclusions. 
PHS Nurse Gail Singletary testified that suicide 
threats and attempts are just one factor used in 
determining how to handle a patient. (Pl. Opp’n Ex. 7 
(Singletary Dep. at 41:11-16; 49:8-16)). Had the jail 
staff been told of Clustka’s actions, they could have 
refused her for admittance. Equally as likely, they 
could have kept her and watched her for suicidal acts, 
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and then released her after detoxification without 
instituting a Legal 2000. Had Clustka been taken to 
the hospital, she would have been evaluated, but it is 
as likely as not that the hospital staff would have 
released her, or if she had been sent to the mental 
health facility, she could have been released just as 
she was on April 26. (Pl. Opp’n Ex. 14 (Gansert Dep. 
At 10:1-6)). 

 In addition, if defendants had told jail staff of 
Clustka’s actions with the seat belt in the police 
vehicle, and jail staff decided to watch Clustka for 
suicidal tendencies and then release her (as they 
actually did) after she was detoxified, the course of 
events would not have been any different. In such a 
case, even though Clustka would have been in the jail 
the day before threatening suicide, this information 
would not have been available to the PHS nurses who 
did her intake April 27 after she was arrested. This is 
because the paper trail on CPCs is minimal, and 
incoming inmates, as Clustka was the night of April 
27, are not screened for any past CPCs. (See Pl. Opp’n 
Ex. 7 (Singletary Dep. at 54:7-55:16)). Thus, even if 
the officers had reported the incident and it had been 
noted in the CPC file, no one would have known 
about it when Clustka was checked in April 27, 
unless the same intake nurse handled her both times. 
(Id.) The parties do not dispute that the nurses who 
handled Clustka on April 26 and April 27 were 
different. 

 Plaintiffs have failed to establish sufficient facts 
to support a conclusion by the trier of fact that the 
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conduct of the defendants in failing to report the seat 
belt incident constituted deliberate indifference to 
Clustka’s rights, or that the conduct of the defendants 
was the actual cause of Clustka’s harm sufficient to 
constitute a 14th Amendment violation and impose 
§ 1983 liability. 

 
B. Municipal Liability 

 Plaintiffs also allege a § 1983 violation by the 
City of Reno. They do so on four bases: (1) failure to 
train, (2) failure to implement policies, (3) failure to 
discipline, and (4) charging a known deficient officer 
with the responsibility of protecting the public. They 
allege that because the City of Reno had no written 
policy on the reporting of suicide threats, no suicide 
prevention policy, and no training on how to distin-
guish genuine suicide threats, that Ashton and 
Robertson did not properly handle Clustka on April 
26. 

 A municipality may be held liable only where it 
inflicts an injury; it may not be held liable under a 
respondeat superior theory. Monell v. Dep’t of Social 
Servs. of City of N.Y., 436 U.S. 658, 691 (1978); 
Gibson v. County of Washoe, 290 F.3d at 1185. Lia-
bility may be established by what the municipality 
does or by what it fails to do; that is, there may be 
direct liability or liability by omission. Gibson v. 
County of Washoe, 290 F.3d at 1186; see also Est. of 
Abdollahi, 405 F. Supp. 2d at 1204. 
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 Direct liability may be established by showing 
either that the city violated Clustka’s rights or that it 
directed an employee to do so. Gibson v. County of 
Washoe, 290 F.3d at 1185. The city is liable for inju-
ries inflicted pursuant to its own policies, regulations, 
customs, or usage. Chew v. Gates, 27 F.3d 1432, 1444 
(9th Cir. 1994). Plaintiffs do not allege any direct 
violation of Clustka’s constitutional rights by the city. 
Rather, their argument focuses on what the city failed 
to do. 

 A city may be liable where its omission amounts 
to deliberate indifference to the rights of persons with 
whom the police come into contact, and the defi-
ciencies are closely related to the plaintiff ’s ultimate 
injury. City of Canton v. Harris, 489 U.S. 378, 388-91 
(1989). To establish liability by omission, plaintiffs 
must show that a (1) city employee violated Clustka’s 
rights; (2) the city has customs or policies that 
amount to deliberate indifference; and (3) these poli-
cies were the “moving force” behind the employee’s 
violation of Clustka’s constitutional rights. Gibson v. 
County of Washoe, 290 F.3d at 1193-94. 

 For the reasons set forth above, plaintiffs have 
failed to establish that Clustka’s constitutional rights 
were violated by the individual defendants. There-
fore, under the facts of this case the plaintiffs cannot 
establish a § 1983 claim against the City of Reno. 

 Accordingly, defendant’s motion for summary 
judgment is GRANTED. The clerk of the court is 
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directed to enter judgment in favor of the defendants 
and against the plaintiffs. 

 IT IS SO ORDERED. 

 DATED: This 8th day of March, 2007. 

 /s/ Howard D. McKibben 
  UNITED STATES

 DISTRICT JUDGE 
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